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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 10 
(T.D. 92-68) 


EXTENSION OF RECIPROCAL PRIVILEGES TO 
SAUDI ARABIAN AIRCRAFT 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by ex- 
panding the exemptions from Customs duties and internal revenue 
taxes on certain supplies, equipment, and facilities used by commercial 
aircraft of Saudi Arabian registry. Previously, the exemption for such 
Saudi Arabian aircraft applied only to aircraft fuels, lubricants, and con- 
sumable technical supplies. Customs has been duly informed that the 
Government of Saudi Arabia now affords exemption privileges to 
U.S.-registered aircraft for spare parts, commissary stores, ground 
equipment, and other aircraft supplies, in connection with interna- 
tional commercial operations, that are substantially reciprocal to ex- 
emption privileges that may be allowed under U.S. law to aircraft of 
foreign registry. Accordingly, Customs is extending reciprocal customs 
duty and internal revenue tax exemptions on such supplies, equipment, 
and facilities used by commercial aircraft registered in Saudi Arabia. 


EFFECTIVE DATE: These reciprocal privileges became effective 
April 1, 1990. This amendment is effective July 10, 1992. 


FOR FURTHER INFORMATION CONTACT: William G. Rosoff, 
Entry Rulings Branch, (202) 566-5856. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Sections 309(a)(3) and (d) and 317, Tariff Act of 1930, as amended (19 
U.S.C. 1809(a)(3) and (d) and 1317), provide that foreign-registered air- 
craft engaged in foreign trade may withdraw from Customs or internal 
revenue custody, free of customs duties and internal-revenue taxes im- 
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posed by reason of importation, articles of foreign or domestic origin for 
supplies (including equipment), ground equipment, maintenance, or re- 
pair of the aircraft. The privileges granted by these sections are allowed 
only if the Secretary of Commerce finds and advises the Secretary of the 
Treasury that the foreign country in question affords substantially re- 
ciprocal privileges to U.S.-registered aircraft. The regulations imple- 
menting these reciprocal duty-free customs and internal-revenue tax 
exemptions are found at § 10.59(f), Customs Regulations (19 CFR 
10.59(f)), which enumerates those countries entitled to reciprocal privi- 
leges and designates the extent of the exemptions allowed. 

In T.D. 73-307, an exemption from duties and taxes, except for spare 
parts, commissary stores, ground equipment, and aircraft supplies 
other than fuels, lubricants and consumable technical supplies, was 
granted to aircraft registered in Saudi Arabia under the provisions of 19 
U.S.C. 1309 and 1317. Section 10.59(f) reflects the reciprocal privileges 
granted Saudi Arabian aircraft as applicable only as to aircraft fuels, lu- 
bricants, and consumable technical supplies. 

In accordance with 19 U.S.C. 1309(d), the Deputy Assistant Secretary 
for Services, International Trade Administration, Department of Com- 
merce, has advised the Customs Service by letter dated April 20, 1992, 
that, following an appropriate investigation and based on Article 11 of 
the Air Transport Agreement between the Governments of the U.S. and 
Saudi Arabia, the Government of Saudi Arabia affords U.S.-registered 
aircraft engaged in international commercial operations exemption 
privileges substantially reciprocal to those exemption privileges allowed 
to foreign-registered aircraft by §§ 309 and 317 of the Tariff Act of 1930, 
as amended. The effective date of these findings was April 1, 1990. This 
document amends the list in § 10.59(f), Customs Regulations (19 CFR 
10.59(f)), by removing the exception which indicated that Saudi Arabian 
commercial aircraft were only exempt from the payment of duties and 
taxes on fuel, lubricants, and consumable technical supplies withdrawn 
from Customs or internal revenue custody. 

Authority to amend this section of the Customs Regulations has been 
delegated to the Chief, Regulations and Disclosure Law Branch. 


INAPPLICABILITY OF PUBLIC NOTICE AND COMMENT REQUIREMENTS, DELAYED 
EFFECTIVE DATE REQUIREMENTS, THE REGULATORY FLEXIBILITY ACT, AND 
EXECUTIVE ORDER 12291 


Because the subject matter of this document does not constitute a de- 
parture from established policy or procedures, but merely announces 
the granting of an exemption for which there is a statutory basis, it has 
been determined, pursuant to 5 U.S.C. 553(b)(B), that the notice and 
public comment procedures thereon are unnecessary. Further, for the 
same reasons and because Saudi Arabia has been found to be presently 
granting reciprocal exemption privileges to U.S.-registered aircraft, it 
has been determined, pursuant to 5 U.S.C. 553(d)(1) and (3), that a de- 
layed effective date is not required. Since this document is not subject to 
the notice and public procedure requirements of 5 U.S.C. 553, it is not 
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subject to the provisions of the Regulatory Flexibility Act (5 U.S.C. 601 
et seq.). This amendment does not meet the criteria for a “major rule” 
as defined in E.O. 12291, therefore, a regulatory impact analysis is not 
required. 
DRAFTING INFORMATION 

The principal author of this document was Gregory R. Vilders, Regu- 

lations and Disclosure Law Branch. 
List oF SUBJECTS IN 19 CFR Part 10 

Customs duties and inspection, Imports, Aircraft, Caribbean Basin 

Initiative, Exports, Reporting and recordkeeping requirements. 
AMENDMENT TO THE REGULATIONS 


To reflect the expanded reciprocal privileges granted to aircraft regis- 
tered in Saudi Arabia, Part 10, Customs Regulations (19 CFR Part 10), 
is amended as set forth below: 


PART 10—ARTICLES CONDITIONALLY FREE, 
SUBJECT TO A REDUCED RATE, ETC. 


1. The authority citation for Part 10 continues to read in part as 
follows: 


Authority: 19 U.S.C. 66, 1202, 1481, 1484, 1498, 1508, 1623, 1624; 


* * * ok * * * 
Section 10.59 also issued under 19 U.S.C. 1309, 1317; 


* * * * * * * 


2. In § 10.59, paragraph (f) is amended by revising the text opposite 
“Saudi Arabia” in the column headed “Treasury Decision(s)” to read 
“73-307, 92-68” and by removing all text for that entry in the column 
headed “Exceptions if any, as noted”. 


Dated: July 2, 1992. 


KaTHRYN C. PETERSON, 
Chief, 


Regulations and Disclosure Law Branch. 


[Published in the Federal Register, July 10, 1992 (57 FR 30638)] 





CUSTOMS BULLETIN AND DECISIONS, VOL. 26, NO. 30, JULY 22, 1992 


19 CFR Part 162 
(T.D. 92-69) 
DISPOSITION OF LOW VALUE SEIZED PROPERTY 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: The U.S. Customs Service is amending its regulations per- 
taining to the destruction or other appropriate disposition of seized 
property valued at less than $1,000 where the expense of storing such 
property is disproportionate to the value of the property. The amend- 
ment defines disproportionate insofar as it relates to the amount of the 
seizure costs compared to the value of the seized property. Customs is 
also amending the regulations to include the statutory administrative 
petitioning and judicial hearing rights of a claimant to destroyed or oth- 
erwise disposed of property. The regulations are also being amended to 
provide that a claimant receiving full or partial relief from the forfeiture 
will be reimbursed the difference between the value of the merchandise 
at the time of seizure and any remitted forfeiture amount the claimant is 
required to pay. These amendments will increase the efficiency of Cus- 


toms seized property programs without unduly affecting the rights of 
claimants to seized property. 


EFFECTIVE DATE: August 10, 1992. 


FOR FURTHER INFORMATION CONTACT: Jeremy Baskin, Penal- 
ties Branch (202) 566-8317. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The Tariff and Trade Act of 1984 amended § 612 of the Tariff Act of 
1930, as amended, to provide that if the expense of keeping any vessel, 
vehicle, aircraft, merchandise or baggage is disproportionate to the 
value thereof, and such value is less than $1,000, destruction or other 
appropriate disposition of such property may proceed forthwith (19 
U.S.C. 1612(b)). This provision permits the appropriate Customs officer 
to order the immediate destruction or other appropriate disposition of 
low-value seized property that is too costly to store without requiring 
the completion of forfeiture proceedings prior to the destruction of the 
seized property. 

In a Notice of Proposed Rulemaking published in the Federal Register 
on June 4, 1991 (56 FR 25383), Customs announced its intention to 
amend § 162.46(d)(2) of the Customs Regulations (19 CFR 162.46(d)(2)) 
which currently provides for the disposition of low-valued seized prop- 
erty and add new provisions to § 162.46. Customs received one comment 
in response to its request for public comment on the proposed amend- 
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ment. Customs has determined that no significant issues were raised 
which were not adequately addressed by the proposed amendment or 
other current regulations which will remain in force. Accordingly, Cus- 
toms has determined to publish the amendment as proposed. 


CoMMENT ANALYSIS 


The commentor raised questions regarding the treatment Customs 
would accord baggage contained in a seized vehicle or other conveyance, 
and the procedures Customs would use to assure that innocent owners 
of seized property would receive notification that their property was 
subject to disposal. 

Customs points out that the underlying premise behind the amend- 
ment is that although the property being discussed has been seized be- 
cause there has been a violation of a law administered by Customs, the 
property will be safeguarded to the greatest extent that is economically 
practical and feasible. The statute anticipates that a wide variety of 
property will be seized by Customs. It addresses all types of property, 
ranging from vessels and vehicles to regular merchandise and baggage. 
Customs is required by law to draw a distinction between the seizure ofa 
conveyance and any merchandise or baggage which may be found 
thereon. The language in § 162.48(b)(1) of the amendment mirrors the 
disjunctive language of the statute and indicates that the values of 
seized properties will not be aggregated. 

The commentor raised concerns that there was not protection for in- 
nocent owners of merchandise seized along with the vehicles of wrong- 
doers in the proposed amendment. 

Customs is required, pursuant to the provisions of 19 CFR 162.31, to 
provide notice to any party which the facts on the record indicate may 
have an interest in seized property. The amendment specifically does 
not curtail any notice requirements because of a low value which might 
be assigned to seized goods, nor does it extinguish any petitioning rights 
that any party may have with respect to the seized goods. These rights 
include, where appropriate, the opportunity to offer full value of the 
seized property in exchange for its release. 

It should be noted that low-value merchandise can only be disposed of 
summarily if the costs of storing such merchandise are disproportionate 
to its value. Much low-value seized merchandise is stored in the Custom- 
house in the district of seizure and the costs of such storage are low. 

In response to the comment which raised the possibility that Customs 
might arbitrarily give a low appraisal to seized property in order to dis- 
pose of it quickly, Customs points out that the amendment will not alter 
current methods of appraisement of seized merchandise which is con- 
ducted pursuant to the provisions of 19 U.S.C. 1606 and 19 CFR 162.43. 
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THE AMENDMENTS 


Based on the foregoing discussion of the comment received on the pro- 
posed amendment Customs has determined that the proposed amend- 
ment should be adopted as final and the regulations amended 
accordingly. 

The amendments are intended to clarify the meaning of dispropor- 
tionate as it relates to the amount of the seizure costs as compared to the 
value of the seized property. The amendment provides that the expense 
of keeping and maintaining the property will be presumed to be dispro- 
portionate to its value where the expense has reached or is anticipated to 
reach 50 percent of the value of the property. 

The amendment includes the statutory requirement that the right of 
a claimant relating to seized property which has been destroyed of dis- 
posed of will not be extinguished without the completion of forfeiture 
proceedings (19 U.S.C. 1607). Customs is also amending the regulations 
to provide that the administrative petitioning rights of a claimant, as 
provided for by § 618 of the Tariff Act of 1930, as amended, (19 U.S.C. 
1618) and Part 171 of the Customs Regulations (19 CFR 171), will be 
preserved. Additionally, the Customs Regulations are being amended to 
provide that aclaimant receiving full or partial relief from forfeiture will 
be reimbursed the difference between the value of the merchandise at 
the time of seizure pursuant to 19 U.S.C. 1606 and § 162.43 of the Regu- 
lations (19 CFR 162.43) and any remitted forfeiture amount that the 
claimant is required to pay. 

The Customs Regulations are also being amended to state that a 
claimant may file a claim and cost bond seeking judicial condemnation 
of seized property pursuant to 19 U.S.C. 1608. Finally, the Customs 
Regulations are also being amended to provide that, pursuant to 19 
U.S.C. 1613b, a successful claimant to destroyed or otherwise disposed 
of property will be compensated from the Customs Forfeiture Fund. 


EXECUTIVE ORDER 12291 AND THE REGULATORY FLEXIBILITY ACT 


In that this amendment does not meet the criteria for a “major rule” 
within the meaning of Executive Order 12291, Customs has not pre- 
pared a regulatory impact analysis. This amendment is certified under 
the provisions of § 3 of the Regulatory Flexibility Act (5 U.S.C. 605(b)) 
not to have a significant economic impact on a substantial number of 
small entities. 


DraFTING INFORMATION 


The principal author of this document was Peter T. Lynch, Regula- 
tions and Disclosure Law Branch, Office of Regulations and Rulings. 
However, personnel from other offices participated in its development. 


List OF SUBJECTS IN 19 CFR Part 162 


Administrative practice and procedure, Customs duties and inspec- 
tion, Drug traffic control, Exports, Law enforcement, Penalties, Report- 
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ing and recordkeeping requirements, Search warrants, Seizures and 
forfeitures. 
AMENDMENT TO THE REGULATIONS 

Part 162 Customs Regulations (19 CFR 162) is amended as set forth 

below: 
PART 162—RECORDKEEPING, INSPECTION, 
SEARCH, AND SEIZURE 

1. The general authority for Part 162 and the authority for § 162.46 

continue to read as follows and the authority for § 162.48 is revised: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1624. 


* * * * * * 


Section 162.46 also issued under 19 U.S.C. 1609, 1611; 
ok ok * ES * * * 
Section 162.48 also issued under 19 U.S.C. 1606, 1607, 1608, 1612, 
1613b, 1618; 


* * * * * * * 


§ 162.46 [Amended] 

2. Section 162.46 is amended by redesignating paragraph (d)(1) as 
paragraph (d) and by removing paragraph (d)(2). 

3. Section 162.48 is amended by revising the section heading, desig- 


nating the existing text as paragraph (a) and adding a new paragraph 
heading, and adding a new paragraph (b), to read as follows: 


§ 162.48 Disposition of perishable and low-value property. 


* * * 


(a) Disposition of perishable property. 

(b) Disposition of low-value property. 

(1) If the expense of keeping any vessel, vehicle, aircraft, merchandise 
or baggage is disproportionate to the value thereof, and such value is less 
than $1,000, destruction or other disposition of such property may be 
ordered by the appropriate Customs officer. Storage expenses are pre- 
sumed to be disproportionate to the value of the property where the ex- 
pense has reached or is anticipated to reach 50 percent of the value of the 
property. The right of a claimant to seized property which has been de- 
stroyed or otherwise disposed of shall not be extinguished. 

(2) Publication of a notice of the seizure, regardless of the disposition 
of the property, will be required pursuant to 19 U.S.C. 1607. Claimants 
to seized property will be permitted to file a petition for remission of the 
forfeiture pursuant to 19 U.S.C. 1618, and Part 171 of this Chapter. A 
claimant receiving full or partial relief from the forfeiture shall be reim- 
bursed the difference between the value of the merchandise at the time 
of the seizure, pursuant to 19 U.S.C. 1606 and § 162.43 of this part, and 
any remitted forfeiture amount that the claimant is required to pay. 

(3) A claimant to destroyed or otherwise disposed of seized property 
requesting relief in the form of payment may file a claim and cost bond 
and seek judicial hearing on the forfeiture pursuant to 19 U.S.C. 1608. 
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(4) Successful claimants shall be compensated from Customs Forfei- 
ture Fund pursuant to 19 U.S.C. 1613b. 


Caro. HALLETT, 
Commissioner of Customs. 


Approved: January 23, 1992. 
PETER K. NUNEZ, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, July 10, 1992 (57 FR 30639)] 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 133 


EXCHANGE OF BRIEFS 
IN COPYRIGHT INFRINGEMENT ACTIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions to provide that in cases where imported goods are detained on sus- 
picion of copyright infringement, the importer and copyright owner 
shall first provide each other with a copy of all additional evidence, 
briefs, or other material, which each will submit to Customs in regard to 
the disputed claim of infringement, and shall accompany the submis- 
sion of this information to Customs with a written statement confirm- 
ing that a copy has already been provided to the opposing party. 

It is also proposed to amend the Customs Regulations to expressly 
provide that when the copyright owner has posted the required bond 
necessary to protect the importer from possible loss or harm should the 
detained article be found noninfringing, such bond may not be with- 
drawn by the copyright owner until a decision on the issue of infringe- 
ment has been reached. 

Affording each party the opportunity, as a matter of course, to view 

and respond to the opposing presentation will result in reduced costs 
and increased efficiency for Customs by eliminating individual requests 
having to be processed under the Freedom of Information Act (FOIA) to 
obtain these materials, in addition to producing more accurate and bet- 
ter informed follow-up submissions by these parties, and better deci- 
sion-making by Customs. 
DATE: Comments must be submitted on or before September 8, 1992. 
ADDRESS: Comments (preferably in triplicate) must be submitted to 
and may be inspected at the Regulations and Disclosure Law Branch, 
Room 2119, U.S. Customs Service, 1301 Constitution Avenue, NW., 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Inter- 
national Trade Compliance Division, (202)-566-6956. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 133.43(c)(1), Customs Regulations (19 CFR 133.43(c)(1)), 
currently provides, in cases where goods are detained by Customs on 
suspicion of copyright infringement, that the importer and the copy- 
right owner may submit legal briefs and other pertinent materials to 
Customs in support of their respective positions on the disputed claim of 
infringement. These submissions are forwarded to Customs Headquar- 
ters for decision. Very often, however, the copyright owner and the im- 
porter will request a copy of the other’s brief and related materials, 
under the Freedom of Information Act (FOIA), 5 U.S.C. 552. After a 
copy of the other’s submission is received under the FOIA, a rebuttal ar- 
gument is then usually made to Customs. 

In order to respond to the concerns of each party that Customs facili- 
tate the opportunity to view and address the arguments presented by 
the opposing party, it has been determined that an amendment to 
§ 133.43(c)(1), Customs Regulations (19 CFR 133.48(c)(1)), is neces- 
sary, in order to provide one such opportunity, automatically, during the 
decision-making process. 

Accordingly, in cases where imported goods are detained on suspicion 
of copyright infringement, it is proposed to amend the Customs Regula- 
tions to provide that the importer and copyright owner shall first pro- 
vide each other with a copy of all additional evidence, legal briefs, or 
other material, which each will submit to Customs in regard to the dis- 
puted claim of infringement, and shall accompany the submission of 
this information to Customs with a written statement confirming that a 
copy has already been provided to the opposing party. 

Affording each party the opportunity, as a matter of course, to view 
and respond to the opposing presentation will result in reduced costs 
and increased efficiency for Customs by eliminating individual requests 
having to be processed under the FOIA to obtain these materials, in ad- 
dition to producing more accurate and better informed follow-up sub- 
missions by these parties, and better decision-making by Customs. 

Furthermore, it is also proposed in this connection to amend 
§ 133.43(c)(4) to expressly provide that when a copyright owner has 
posted the required bond necessary to protect the importer from possi- 
ble loss or harm should the detained article be found noninfringing (see 
19 CFR 133.43(b)(2)), such bond may not be withdrawn by the copyright 
owner until a decision on the issue of infringement has been reached. 


COMMENTS 


Before adopting this proposal, consideration will be given to any writ- 
ten comments (preferably in triplicate) that are timely submitted. Com- 
ments submitted will be available for public inspection in accordance 
with the Freedom of Information Act (5 U.S.C. 552), § 1.4, Treasury De- 
partment Regulations (31 CFR 1.4), and § 103.11(b), Customs Regula- 
tions (19 CFR 103.11(b)), on normal business days between the hours of 
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9:00 a.m. to 4:30 p.m. at the Regulations and Disclosure Law Branch, 
Customs Service Headquarters, Room 2119, 1301 Constitution Avenue, 
NW., Washington, D.C. 
REGULATORY FLEXIBILITY ACT 

Under the provisions of the Regulatory Flexibility Act (5 U.S.C. 601 et 
seq.), it is certified that, if adopted, this proposed amendment will not 
have a significant economic impact on a substantial number of small en- 
tities. Accordingly, it is not subject to the regulatory analysis or other 
requirements of 5 U.S.C. 603 and 604. 


EXECUTIVE ORDER 12291 


Because the document does not meet the criteria of a “major rule” as 
defined in § 1(b) of E.O. 12291, a regulatory impact analysis is not re- 
quired. 


PAPERWORK REDUCTION ACT 
No new recordkeeping or data collection burdens are imposed upon 


the public as a result of the proposed amendment. Accordingly, it is not 
subject to the Paperwork Reduction Act of 1980 (44 U.S.C. 3501 et seq.). 


DRAFTING INFORMATION 
The principal author of this document was Russell Berger, Regula- 
tions and Disclosure Law Branch, U.S. Customs Service. However, per- 
sonnel from other offices participated in its development. 


List OF SUBJECTS IN 19 CFR Part 133 
Copyrights, Customs duties and inspection, Imports, Reporting and 
recordkeeping requirements, Trade names, Trademarks. 
PROPOSED AMENDMENT 


It is proposed to amend Part 133, Customs Regulations (19 CFR Part 
133), as set forth below. 


PART 133—TRADEMARKS, TRADE NAMES, AND COPYRIGHTS 


1. The authority citation for Part 133 would be revised, and would in- 
clude the specific sectional authority thereunder, as follows: 
Authority: 17 U.S.C. 101, 601, 602, 603; 19 U.S.C. 66, 1624; 31 U.S.C. 
9701. 

Section 133.1 also issued under 15 U.S.C. 1096, 1124. 

Sections 133.2 through 133.7, 133.11 through 133.13, and 133.15 also 
issued under 15 U.S.C. 1124. 

Section 133.21 also issued under 15 U.S.C. 1124, 19 U.S.C. 1526. 

Sections 133.24 and 133.46 also issued under 19 U.S.C. 1623. 

Section 133.53 also issued under 19 U.S.C. 1558(a). 

2. It is proposed to amend § 133.43 by revising paragraphs (c)(1) and 
(c)(4), to read as follows: 

§ 133.43 Procedure on suspicion of infringing copies. 


* * * * * * 


(c)'* * * 
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(1) Demand and bond; exchange of briefs. If the copyright owner files a 
written demand for exclusion of the suspected infringing copies to- 
gether with a proper bond, the district director shall promptly notify the 
importer and copyright owner that, during a specified time limited to 
not more than 30 days, they may submit any further evidence, legal 
briefs or other pertinent material to substantiate the claim or denial of 
infringement. The burden of proof shall be upon the party claiming that 
the article is in fact an infringing copy. 

(i) Exchange of briefs. Before timely submitting the additional evi- 
dence, legal briefs, or other pertinent material to Customs, pursuant to 
paragraph (c)(1) of this section, in regard to the disputed claim of in- 
fringement, the importer and the copyright owner shall first provide 
each other with a copy of all such information. The subsequent submis- 
sion of this information to Customs shall be accompanied by a written 
statement confirming that a copy has already been provided to the op- 
posing party. The district director shall notify the importer and the 
copyright owner that they shall have additional time, not to exceed 30 
days, in which to provide a response to the arguments submitted by the 
opposing party, and that rebuttal arguments, timely submitted, shall be 
fully considered in the decision-making process. 

(ii) Decision. Upon receipt of rebuttal arguments, or 30 days after no- 
tification if no rebuttal arguments are submitted, the district director 
shall forward the entire file, together with a sample of each style that is 


considered possibly infringing, to Customs Headquarters, (Attention: 
International Trade Compliance Division, Office of Regulations and 
Rulings), for decision on the disputed claim of infringement. The final 
decision on the disputed claim of infringement shall be forwarded to the 
district director who shall send a copy thereof to the copyright owner as 
well as to the importer. 


* * * * * * * 


(4) Withdrawal of bond. Where the copyright owner has posted a bond 
on the grounds that the imported article is infringing, the copyright 
owner may not withdraw the bond until a decision on the issue of in- 
fringement has been reached. 

* * * * * * ok 


Caro HALLETT, 
Commissioner of Customs. 


Approved: June 10, 1992. 
PETER K. NUNEZ, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, July 10, 1992 (57 FR 30703)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 92-93) 
Krart, INC., PLAINTIFF uv. UNITED STATES, DEFENDANT 
Court No. 89-11-00637 
(Dated June 24, 1992) 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


RestTanl, Judge: The court makes the following finding of fact and con- 
clusions of law as a result of a trial de novo. 


A. Uncontested Facts: 


1. The plaintiff, Kraft, Inc., is the importer of record or consignee of 
the merchandise covered by the entries involved in this action, or is the 
party who paid the Customs charges on the entries. The merchandise 
covered by the subject entries consists of empty glass jars molded in the 
shape of a small seated bear. The jars have a capacity exceeding one pint. 
The merchandise is hereinafter referred to as the “bear jars.” 

2. The bear jars were manufactured by Consumers Glass Co. in Que- 
bec, Canada. Consumers Glass is unrelated to plaintiff. 

3. Upon liquidation of the subject entries, Customs classified the bear 
jars under item 546.52, Tariff Schedules of the United States (hereinaf- 
ter “TSUS”), which provides: 


Articles chiefly used in the household or elsewhere for preparing, 
serving, or storing food or beverages, or food or beverage ingredi- 
ents; smokers’ articles, household articles, and art and ornamental 
articles, all the foregoing not specially provided for: 


* * * * * * 
Other glassware: 


* * 


Other: 


546.52 Valued not over $0.30 each 38% ad val. 


Upon liquidation, Customs also increased the appraised value of the 
merchandise covered by Entry Number 331-1340203-7 by $39,066.35. 
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This increase in value was an addition to transaction value for the value 
of a mold purchased by plaintiff and used by Consumers Glass to manu- 
facture the bear jars. 

At liquidation, Customs also assessed 10% marking duties on the 
value of the merchandise covered by Protest Numbers 0712-89-000475, 
0712-89-000553, 0712-89-000477, and 0712-89-000474. 

4. Plaintiff filed timely protests of Customs’ liquidation of the subject 
entries pursuant to 19 U.S.C. 1514. The protests claimed classification 
of the bear jars under item 545.27, TSUS, which provides: 


Containers (except ampoules) chiefly used for the packing, trans- 
porting, or marketing of merchandise * * * all the foregoing, of 
glass, with or without their closures and whether or not coated with 
plastic materials: 


* * 


Other: 


* * * * * * * 


545.27 OT BONES aii Sis nba te WERE T NC Free 
Plaintiff also protested the addition of an assist charge to Entry Number 
331-1340203-7 and the assessment of marking duties on the entries 
covered by Protest Numbers 0712-89-000475, 0712-89-000553, 
0712-89-000477, and 0712-89-000474. Customs denied the protests on 
all grounds. After paying all liquidated duties on the subject entries, 
plaintiff timely summoned the protests. The Court has jurisdiction un- 
der 28 U.S.C. 1581(a). 

5. In the Pre-Trial Order, the parties stipulated the issues involved in 
the assessment of marking duties on the entries covered by Protest 
Numbers 0712-89-000475, 0712-89-000553, 0712-89-000477, and 
0712-89-000474. The parties agreed that in the event the subject mer- 
chandise is classified under item 545.27, TSUS, the bear jars will be ex- 
cepted from the country of origin marking requirements set forth in 19 
U.S.C. 1304 and that the marking duties assessed on the entries shall be 
refunded plus interest from the issuance of the summons on November 
20, 1989. The parties further stipulated that, in the event the bear jars 
are classified under TSUS item 546.52, the marking duties were prop- 
erly assessed by Customs. 

6. In the Pre-Trial Order issued in this case, the parties also stipulated 
that an assist was provided by plaintiff to the manufacturer of the bear 
jars; that the value of the assist should be reduced to $22,267.82 to re- 
flect the fact that 43% of the jars manufactured with the mold were pur- 
chased from the manufacturer by plaintiff's Canadian subsidiary and 
were not imported into the United States; and that the duties assessed 
on the value of the mold in excess of $22,267.82 shall be refunded with 
interest from the issuance of the summons covering Entry Number 
331-1340203-7 on November 20, 1989. 

7. The trial in this case was held on May 13, 1992, in Chicago, Illinois. 
The Court heard testimony from four witnesses called by plaintiff and 
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from one witness called by defendant. The plaintiff's witnesses and 
their qualifications were: 


a. Mrs. Henrietta Earle was employed by plaintiff for forty-two 
years prior to her retirement. At the time the imported merchan- 
dise was entered into the United States, Mrs. Earle was the Export/ 
Import Logistics Manager and was responsible for all logistical 
matters related to the exportation and importation of the products 
sold by plaintiff or the materials used by plaintiff to manufacture or 
package those products. 

b. Mr. John Milton has been employed by plaintiff for 30 years. 
He holds Bachelor’s and master’s Degrees in Dairy Manufacturing 
from Kansas State University and has been involved in the packag- 
ing and processing of food products throughout his career. His cur- 
rent position is Operations Business Manager for the Contract 
Plants and Administration where he is responsible for the manu- 
facturing and distribution of five product lines. He also negotiates 
contracts with the contract packers used by plaintiff to manufac- 
ture and pack certain product lines and administers the Operations 
Packaging Department which is responsible for the packaging 
specifications for all plaintiff's products. 

c. Mrs. Wendy Serrino has been employed by plaintiff since 1987 
and is currently the Brand Manager for Kraft Real Mayonnaise and 
Other Viscous Products. She has a Bachelor’s Degree in Systems 
Engineering from the University of Virginia and a Master’s in Man- 
agement from Northwestern University. At the time the bear jars 
were imported, she was a Brand Assistant for fruit spreads. In this 
position, Mrs. Serrino executed consumer promotions, managed 
advertising budgets and provided monthly sales analyses. 

d. Mr. Richard Lenny is currently the Executive Vice-President 
of Sales for Kraft USA. In this position, Mr. Lenny is responsible for 
sales of all Kraft products in the United States. He has been em- 
ployed by plaintiff since 1977 and has been involved in the market- 
ing of food products in each of his positions. He holds a Bachelor’s 
Degree in Business Administration in Marketing from Georgia 
State University and a Master’s of Business Administration Degree 
in Marketing and Finance from Northwestern University. 


The defendant’s witness was Mr. Joseph A. Deskovich. Mr. Deskovich 
is currently a sales representative for Continental Glass and Plastics Co. 
He is responsible for telephone sales and customer service. 

The Court admitted into evidence the following exhibits which were 
introduced by plaintiff: 


Plaintiff's Exhibit 1—A sample of the bear jar. 

Plaintiff's Exhibit 2— A promotional display used by plaintiff in 
conjunction with the bear jar promotional program 

Plaintiff's Exhibit 3— A glass jar in the shape ofa chipmunk filled 
with Skippy brand peanut butter. 

Plaintiff’ s Exhibit 4— A diagram depicting the parts of the glass 


jars used to pack, transport and market food products. 
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Plaintiff's Exhibit 5— An empty glass jar in the shape of a small 
dinosaur. 

Plaintiff's Exhibit 7—A sample of the subject merchandise 
packed with strawberry jam. 

Plaintiff's Exhibit 9—A promotional announcement used by 
plaintiff in conjunction with the bear jar promotional program. 

Plaintiff's Exhibit 10—A Mrs. Butterworth’s pancake syrup 
bottle. 


The defendant introduced one exhibit which was admitted into evi- 
dence by the Court: 


Defendant’s Collective Exhibit A—This collective exhibit con- 
sists of three glass jars. The first jar was filled with 32 ounces of 
Kraft brand strawberry jam, the second jar was filled with 18 
ounces of Kraft brand apple jelly, and the third jar was filled with 18 
ounces of Kraft brand strawberry jelly. 


B. Findings of Fact on Disputed Issues: 


1. The bear jars were sold by Consumers Glass only to plaintiff or its 
Canadian subsidiary corporation. The invoice price paid by plaintiff to 
Consumers Glass was $36.26, in Canadian dollars, per gross. This 
equates to $0.25 per jar in Canadian dollars or approximately $0.20 per 
jar in U.S. dollars at the exchange rate in effect at the time of importa- 
tion. The jars were shipped directly from Consumers Glass to Griffin 
Food Company in Muskogee, Oklahoma. Nearly all the bear jars im- 
ported by plaintiff were used by Griffin Food to pack grape jelly or straw- 
berry jam. The food product is considerably more valuable than the jar. 
The jars which were not used to pack food products were destroyed. The 
bear jars were not sold by plaintiff to any other person in their imported 
condition. 

2. Glass containers used to pack, transport or market food products 
have the parts depicted in Plaintiff's Exhibit 4. These parts include a 
sealing surface, glass lugs used to attach the closure, the finish (which 
refers to the sealing surface and the glass lugs), the body (which includes 
the shoulder, the sidewall and the heel), the mold seam, and the bearing 
surface which supports the jar on the shelf. These parts are essential in 
order for the containers to function as a sanitary container for food prod- 
ucts an to safely transport the food products from the packing plant to 
the grocery store. The bear jars have all the parts depicted in Plaintiff's 
Exhibit 4. 

3. Griffin Food is a contract packer hired by plaintiff to pack jams, jel- 
lies and other food products. Under such a contract, Griffin Food packed 
the bear jars with grape jelly and strawberry jam using the hot pack 
process. In the hot pack process jams, jellies and other food products are 
heated and then poured into glass containers. Steam is then injected 
onto the top of the food product and a lid is fastened to the jar. The steam 
heats the sealing material inside the lid and, as the steam cools, creates a 
vacuum in the jar which draws the lid tightly against the sealing surface 
of the jar. The seal created in this process preserves the food products 
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and allows the consumer to readily determine whether the seal has been 
broken. The bear jars were designed for use in the hot pack process. 

4. The bear jars were used in a promotional program created by plain- 
tiff to market strawberry jam and grape jelly. The goal of the program, 
which was used throughout the United States, was to reinforce the 
strategy that Kraft jams and jellies are the “fun brand which appeals to 
kids.” Plaintiff's Exhibit 9. The promotional poster, Plaintiff's Exhibit 
2, was designed to use in the off-shelf/end-aisle promotion pack provided 
to grocers as part of the promotion. Plaintiff's Exhibit 9. 

Plaintiff did not conduct any studies to determine whether the bear 
jars were reused in the manners depicted in the promotional poster. 
Plaintiff was not interested in this information but was only interested 
in whether the promotion resulted in increased sales of Kraft’s jams and 
jellies. 

5. Promotional strategies such as that employed by plaintiff in the 
bear jar promotion are often used to market food products. The design of 
the container in such promotions is important since packaging plays a 
critical role in the marketing of good products. The container provides 
the physical means of delivering the food product to the consumer and 
establishes the image of the product in the consumer’s mind. The design 
of the package also attracts the consumer’s attention to the food product 
in the store. This function is crucial in marketing food products since 
80% of food purchasing decisions are made in the store. The importance 
of package design is illustrated by the well-known container used to 
market Mrs. Butterworth’s pancake syrup (Plaintiff's Exhibit 10). 

6. The lug finish on the bear jars is used to fasten the lid to the jar and 
to facilitate the seal created in the hot pack process. The lug finish 
makes the jars unsuitable for use with any type of lid other than that 
used by plaintiff to pack the strawberry jam and grape jelly into the bear 
jars. The lug finish readily shows that the bear jars were originally used 
to pack food products. For this reason, the bear jars would likely not be 
purchased by consumers if they did not contain jam or jelly. The bear 
jars, at least because of the lug finish, the mold seam, and the utilities lid 
necessitated by the lug finish, are not particularly handsome. The bear 
jars are also reusable only in the same manner as any other glass con- 
tainer in which food products are packed and marketed. They are not 
usable for home canning or preservation. 


CONCLUSIONS OF LAW 


1. The competing tariff items are “use” provisions and, accordingly, 
classification of articles therein is controlled by General Headnote 
10(e)(i), Tariff Schedules of the United States (1987), which provides: 


[A] tariff classification controlled by use (other than actual use) is 
to be determined in accordance with the use in the United States at, 
or immediately prior to, the date of importation, of articles of that 
class or kind to which the imported articles belong, and the control- 
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ling use is the chief use, i.e., the use which exceeds all other uses (if 
any) combined[.] 


2. The evidence presented by plaintiff has rebutted the presumption 
of correctness (28 U.S.C. 2639(a)) which attaches to the classification by 
Customsat liquidation. Defendant introduced no evidence to support its 
classification of the bear jars as household articles under item 546.52, 
Tariff Schedules of the United States (1987). The bear jars are clearly 
not decorative or ornamented. They have no specific function. The evi- 
dence demonstrates that they are used to pack and market a food prod- 
uct. The evidence also demonstrates that they have all of the 
characteristics necessary for glass food packing jars and, although their 
shape is more elaborate than straight-sided jars, it is not more elaborate 
than several well-known jars (Plaintiff's Exhibits 3, 10) commonly used 
to pack and market food products. The bear jars are beyond doubt 
chiefly so used. Accordingly, the bear jars are not classifiable under item 
546.52, Tariff Schedules of the United States (1987). 

3. The “class or kind” or articles “embraced by the provisions of item 
545.27 are the usual, ordinary, and commonly used glass containers for 
various commodities or merchandise.” Riekes Crisa Corp. v. United 
States, 84 Cust. Ct. 132, 155, C.D. 4852 (1980). 

4. In United States v. Carborundum Co., 63 CCPA 98, C.A.D. 1172, 
536 F.2d 373 cert. denied, 429 U.S. 979 (1976), the court held: 


Factors which have been considered by courts to be pertinent in de- 
termining whether imported merchandise falls within a particular 
class or kind include the general physical characteristics of the mer- 
chandise, the expectation of the ultimate purchasers, the channels, 
class or kind of trade in which the merchandise moves, * * * the en- 
vironment of the sale[,] * * * the use, if any, in the same manner as 
merchandise which defines the class, the economic practicality of so 
using the import, [and] the recognition in the trade of this use. 


63 CCPA at 102, 536 F.2d at 377 (citations omitted). The physical char- 
acteristics of the usual and ordinary glass containers used to pack and 
market food products are depicted in Plaintiff's Exhibit 4. In addition, 
such glass containers must be designed for use in the hot pack process. 
The bear jars possess these physical characteristics. 

The purchasers of food products packed in glass containers expect to 
receive a sanitary product and may also be attracted to the food products 
by the design of the package. Evidence on the price of the products in 
comparison with the price of the jar indicates the consumers ordinarily 
would not purchase the food product as a means to acquire the contain- 
er. Acquisition of the container is incidental. The bear jars were used by 
plaintiff to deliver a clean, quality product to the consumer and to at- 
= the consumer’s attention to the product in an attempt to increase 
sales. 

Glass containers used for food products generally move through chan- 
nels of trade which run directly from the manufacturer to the packing 
plant where the jars are used to pack food products. Occasionally, the 
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glass containers may be purchased by the food packer from wholesale 
jobbers such as the company represented by Mr. Deskovich. These glass 
containers are never sold directly to the consumer. The bear jars were 
purchased directly by plaintiff from the manufacturer and were shipped 
directly to the contract packing plant where the jars were packed with 
jam and jelly. They were not sold to consumers in their imported condi- 
tion. 

Packaging plays a key role in the marketing of food products. In the 
sale environment, the packaging attracts the consumer’s attention and 
is designed to increase sales of the food product packed in the container. 
The bear jars were designed and used by plaintiff solely to attract the 
attention of the consumer to the plaintiff's strawberry jam and grape 
jelly and, thereby, increase sales. 

Examination of tne foregoing Carborundum factors clearly shows 
that the bear jars form part of the class or kind of usual and ordinary 
glass containers used to pack and market food products. The bear jars, 
therefore, fall within the class or kind of merchandise embraced by item 
545.27, TSUS.* 

5. The evidence presented by plaintiff clearly establishes that the sub- 
ject bear jars are chiefly used to pack and market grape jelly and straw- 
berry jam. Accordingly, the bear jars are properly classified under item 
545.27, TSUS, and are free of duty. All duties paid on the bear jars at 
liquidation shall be refunded with interest from the issuance of the sum- 
mons on November 20, 1989. 

6. Pursuant to the stipulation of the parties, the classification of the 
jars under item 545.27, TSUS, results in their exception from the coun- 
try of origin marking requirements set forth in 19 U.S.C. 1304. The 
marking duties assessed on the entries covered by Protest Numbers 
0712-89-000475, 0712-89-000553, 0712-89-000477, and 0712-89- 
000474 shall be refunded plus interest from the issuance of the sum- 
mons on November 20, 1989. 

7. Pursuant to the stipulation of the parties, the value of the assist 
provided by plaintiff to the manufacturer of the bear jars is $22,267.82. 
The addition to the appraised value of Entry Number 331-1340203-7 
shall be reduced to reflect the correct value of the assist. Since the bear 
jars are dutiable at the rate of free, all duties collected on the value of the 
assist shall be refunded with interest from the issuance of the summons 
on November 20, 1989. 


* Subsequent to trial defendant suggested the alternative classification of 548.05, TSUS, articles of glass. As the 
court finds the items in issue are containers, this general provision does not apply. 
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(Slip Op. 92-94) 


Loca 116, INTERNATIONAL UNION OF ELECTRONIC, ELECTRICAL, SALARIED, 
MACHINE, AND FURNITURE WorKERS, AFL-CIO, PLAINTIFF v. U.S. SECRE- 
TARY OF LABOR, DEFENDANT 


Court No. 90-08-00437 


Pursuant to 19 U.S.C. 2395(b), petitioner Local 116, I.U.E., AFL-CIO, moves this Court 
to vacate the determination of the Secretary of Labor and order a remand of this case for a 
more complete investigation and redetermination. 

Held: Plaintiffs motion is granted and this case is remanded to the Department of 
Labor for a more complete investigation. 

[Plaintiff's motion is granted.] 


(Dated June 25, 1992) 


Brodie Rubinsky & Ford (Joshua P. Rubinsky) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Jeffrey M. Telep); of coun- 
sel: Yvonne Senning, Attorney-Advisor, United States Department of Labor, for defen- 
dant. 


OPINION 


TsoucaLas, Judge: Plaintiff filed this action appealing a negative de- 
termination of the Secretary of Labor (“Labor”) denying certification 


for trade adjustment assistance benefits. Notice of Negative Determina- 
tion Regarding Eligibility to Apply for Worker Adjustment Assistance 
(“Negative Determination”), 55 Fed. Reg. 21, 955 (1990). 

Plaintiff maintains that there is insufficient evidence on the adminis- 
trative record to sustain the United States Department of Labor’s deci- 
sion to deny its petition for certification of eligibility for trade 
adjustment assistance as provided in 19 U.S.C. § 2271 (1988). Labor dis- 
agrees and contends that its determination should be affirmed. The 
court’s jurisdiction is properly grounded on 19 U.S.C. § 2395 (1988) and 
28 U.S.C. § 1581(d)(1) (1988). 


BACKGROUND 


In response to a petition filed by the International Union of Elec- 
tronic, Electrical, Salaried, Machine and Furniture Workers, Local 116 
(“Local 116”), on behalf of the workers at Honeywell Inc. 
(“Honeywell”), Fort Washington, Pennsylvania, an investigation was 
allegedly initiated by Labor to determine whether workers at Honeywell 
were entitled to trade adjustment assistance. The investigative report 
written by Louise Brown, Petition Investigator, revealed that Labor’s 
investigation consisted primarily of a short questionnaire completed by 
Honeywell and letters and telephone conversations between Ms. Brown 
and Edward Szkaradnik, Director of Manufacturing at Honeywell. 

Honeywell operates plants in York, Pennsylvania; Phoenix, Arizona; 
Golden Valley, Minnesota; and Amiens, France. The products manufac- 
tured at these various Honeywell plants supplement the Fort Washing- 
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ton product line. Ms. Brown also found these plants are not considered 
by the Company to be competitive with the products produced at the 
Fort Washington plant. Specifically, the products made at the subject 
plant consist of controllers, programmers, recorders, motors, pyrome- 
ters, multiplexers, transmitters and valves. According to company offi- 
cials, production at the subject plant since about June 1987 primarily 
consists of assembly work. Honeywell purchases printed circuit boards, 
both domestic and foreign made, to be assembled into instruments and 
control systems. 

Before 1987, the Fort Washington plant manufactured a printed cir- 
cuit board using the “trough hole” method. The purchased printed cir- 
cuit boards are produced with a new type of technology that was never 
utilized at the Fort Washington plant. The method of production util- 
izes a surface mount technique in which the components, which are 
smaller than those used in the trough hole technique, are glued onto the 
board. Different types of equipment and robotics have made this method 
less labor intensive. A large proportion of these printed circuit boards 
are imported. 

According to a company official, printed products which are imported 
by Honeywell are not competitive with products made at the Fort Wash- 
ington plant. The imported products are complementary to a domesti- 
cally produced product line. The Fort Washington plant, for example, 
produces UDC digital controller series 2000/3000. The imported 
6000/1000 series is considered complementary and is used for different 
applications. Additionally, the component parts and subassemblies of 
the printed circuit boards that are purchased globally and domestically 
cannot be manufactured at the Fort Washington plant because of design 
or process requirements according to a company official. 

The subject plant reported increasing sales and production in 1989 
compared to 1988 and in the January—March period of 1990 compared to 
the same period in 1989. Acompany official stated that the decline in the 
employment of production workers can be associated to product design 
change, moving from analog to digital technology, a new manufacturing 
technology that is less labor intensive. Over the last several years, chips 
which are digital components have been replacing the analog technol- 
ogy. 
Labor layoffs in 1989 consisted of salaried workers. These layoffs ac- 
cording to company officials were related to reorganization of adminis- 
trative functions with a division headquarters in Phoenix, Arizona. 

On May 18, 1990, Labor determined that the workers formerly em- 
ployed at the Honeywell Fort Washington plant were not eligible to re- 
ceive worker adjustment assistance benefits on the basis that sales 
production did not decline. Negative Determination, 55 Fed. Reg. at 
21,955. On June 29, 1990, Labor declined to reconsider its earlier nega- 
tive determination. Honeywell, Inc., Fort Washington, PA; Negative De- 
termination Regarding Application for Reconsideration, 55 Fed. Reg. 
28,697 (1990). 
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DISCUSSION 


In order for the Department of Labor to certify a group of workers for 
adjustment assistance, 19 U.S.C. § 2272 (1988) states that: 


* KOK 


(a) The Secretary shall certify a group of workers as eligible 
to apply for adjustment assistance under this part if he deter- 
mines — 


(1) that a significant number or proportion of the workers in 
such workers’ firm or an appropriate subdivision of the firm 
have become totally or partially separated, or are threatened to 
become totally or partially separated, 

(2) that sales or production, or both, of such firm or subdivi- 
sion have decreased absolutely, and 

(3) that increases of imports of articles like or directly com- 
petitive with articles produced by such workers’ firm or an ap- 
propriate subdivision thereof contributed importantly to such 
total or partial separation, or threat thereof, and to such de- 
cline in sales or production. 


If Labor denies a request for certification, this Court may order a re- 
mand if good cause is shown or if the agency’s investigation “is so 
marred that the Secretary’s finding is arbitrary or of such a nature that 
it could not be based on substantial evidence.” See United Glass & Ce- 
ramic Workers v. Marshall, 584 F.2d 398, 405 (D.C. Cir. 1978); see also 
Former Employees of Linden Apparel Corp. v. United States, 13 CIT 467, 
469, 715 F. Supp. 378, 381 (1989). Substantial evidence has been defined 
as “such relevant evidence as a reasonable mind might accept as ade- 
quate to support a conclusion.” Consolidated Edison Co. v. NLRB, 305 
U.S. 197, 229 (1938). 

In accordance with this standard of review, this Court cannot in good 
conscience affirm a determination on the basis of the administrative re- 
cord in the case at hand. The administrative record developed during the 
investigation, notably very scant, strongly indicates that Labor’s inves- 
tigative endeavors were at best lacking. This Court has previously re- 
manded investigations to the Department of Labor when the 
investigations were similarly inept. See Former Employees of Hawkins 
Oil & Gas, Inc. v. United States Secretary of Labor, 15CIT____, Slip Op. 
91-115 (Dec. 23, 1991); see also Former Employees of Komatsu Dresser 
uv. United States Secretary of Labor, 16 CIT ____, Slip Op. 92-59 (April 
24, 1992). In fact, in this case, the Court finds that there was actually no 
investigation done whatsoever. While Labor possesses considerable dis- 
cretion in handling trade adjustment cases, “there exists a threshold re- 
quirement of reasonable inquiry.” Former Employees of Hawkins Oil & 
Gas, 15 CIT at__, Slip Op. 91-115 at 7. 

Regarding the investigation, plaintiff claims that this case must be re- 
manded back to the agency so that it can properly investigate this peti- 
tion and properly fulfill its obligation under the statute. 

Labor based its denial of trade adjustment assistance on the presump- 
tion that “production and sales of control instruments increased in 1989 
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compared to 1988 and in the first quarter of 1990 compared to the same 
period in 1989.” Negative Determination, 55 Fed. Reg. at 28,697. There- 
fore, Labor claims that since sales did not decrease absolutely, it must 
deny the petition for assistance. 

Labor, however, ignores the fact that Honeywell could have increased 
sales and/or profitability by out-sourcing production work to foreign 
firms and/or affiliates, thereby slashing its domestic workforce require- 
ments as alleged by Mr. McKenna, President of Local 116 from March 
1989 through March 1991. These allegations were not investigated by 
Labor and should have been. Although Honeywell’s profitability and 
sales may not have been negatively impacted by such out-sourcing to 
foreign companies, its domestic workforce has been significantly im- 
pacted because the total sales and production figures are not broken 
down and therefore do not reflect the impact of imports. Affidavit of 
Michael McKenna in Support of Petitioner’s Motion For Remand to The 
Secretary of Labor (“McKenna Affidavit”) paragraph 6. 

Prior to 1987, the Fort Washington plant manufactured a printed cir- 
cuit board using the “trough hole” method. Since 1987, however, a large 
proportion of these circuit boards were imported, thus causing an appar- 
ent reduction in labor. It is not disputed by Honeywell that a large por- 
tion of these printed circuit boards are imported. 

Another example of Labor’s incomplete investigation is that Labor 
also failed to contact Mr. McKenna. McKenna Affidavit paragraph 3.1 
Mr. McKenna contends that the out-sourcing of the production of for- 
eign companies “did and still does contribute importantly to the loss of 
jobs suffered by the members of [the] Union,” because out-sourcing re- 
sults in a reduction of the number of domestic labor hours required to 
produce the same number of end products. Id. at paragraphs 6-7. In ad- 
dition, it is contended that the questionnaires he examined, which were 
completed by Honeywell, revealed that the company had provided Labor 
with incomplete and incorrect answers on substantive matters. Id. at 
paragraph 13 et seq. Nothing in the administrative record reveals any 
type of investigation as to whether this is so or not. 

Thus, Labor’s investigation was cursory at best. Their failure to ex- 
amine allegations made by Mr. McKenna or the Union and their failure 
to verify information obtained from Honeywell via telephone conversa- 
tions or other correspondence was unreasonable. Therefore, this case 
must be remanded to the Department of Labor for further examination 
of Mr. McKenna’s allegations and for verification of the information ob- 
tained from Honeywell. 


CONCLUSION 


Accordingly, this Court finds that Labor’s denial of plaintiff's petition 
for certification is not supported by substantial evidence. Indeed, the ad- 


1 According to Mr. McKenna, “[a]fter reviewing all of my notes and correspondence from the Department of Labor I 
have been unable to discover any information that indicates that the Department of Labor ever contacted me or the 
Union as part of its Trade Adjustment Assistance investigation.” McKenna Affidavit paragraph 3. 
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ministrative record is so completely lacking in information, that it is 
difficult to believe that an investigation took place to corroborate infor- 
mation supplied to Labor by the parties. 

Hence, this action is remanded to the Secretary of Labor, who shall, 
within sixty (60) days, reevaluate plaintiff's petition in strict accordance 
with this decision. Remand results shall be filed with the Court immedi- 
ately upon the completion of the investigation, but in no event later than 
ninety (90) days of the issuance of this opinion. 


(Slip Op. 92-95) 


M.B.I. MERCHANDISE INDUSTRIES, INC., PLAINTIFF UV. 
UNITED STATES, DEFENDANT 


Court No. 87-03-00472 
OPINION 


[Plaintiff imported photo album pages marked either with Taiwan or the People’s Re- 
public of China as the country of origin. The Customs Service impounded the albums and 
alleged they were produced in Korea. After trial and post trial briefs, the Court finds that 
the Customs Service’s own witnesses overcame the presumption of correctness which at- 
taches to the ruling that the albums were made in Korea. Held: The Customs Service erred 
in investigating and prosecuting this action and was unable to prove which, if any, album 
pages were actually produced in Korea. Judgment for plaintiff.] 


(Decided June 26, 1992) 


Ross & Hardies (Joseph S. Kaplan and Michelle F. Forte), for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, Joseph I. Liebman, Attorney-In-Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, U.S. De- 
partment of Justice (Bruce N. Stratvert and Al J. Daniel) for defendant. 


INTRODUCTION 


MuscraVE, Judge: This case turns on whether photo albums imported 
from Taiwan and the People’s Republic of China (“PRC”) were actually 
the produce of Korea. Plaintiff M.B.I. Merchandise Industries (“MBI”) 
protested the seizure of eleven shipments of photo albums. The Cus- 
toms Service denied the protest on the grounds that the seized albums 
were actually produced in Korea and transhipped through Taiwan, in an 
attempt to avoid antidumping duties. MBI brought suit in this Court to 
protest the conclusion of the albums. A trial was held on the issue of 
country of origin of the photo albums. After trial, further briefs were 
filed at the request of the Court.1 

The subsidiary, but threshold question central to the various govern- 
ment threats and proceedings, is whether the plaintiff and its principals 


1 Citations to the separate transcripts of the bifurcated trial will be “Tr. A” for the first transcript and “Tr. B” for the 
second transcript. 
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have made false statements about the origin of the merchandise in ques- 
tion. Having considered the appearance, composure and accuracy of 
plaintiff's testimony, the Court finds plaintiff's witnesses credible, and 
the government’s case to be based upon unsubstantiated suspicion. 

Because the original ruling which held that the albums were Korean 
was flawed, because the government’s own test to determine the coun- 
try of manufacture of photo album pages was flawed, and because the 
government’s witnesses could not differentiate between Taiwanese and 
Korean photo album pages at trial, the Court finds that the Customs 
Service overcame its own presumption of correctness, and that the al- 
bums were improperly excluded. 


Facts 


MBI manufactures and distributes photo albums, some of which it im- 
ports from Taiwan and the PRC. The albums at issue consist of a three- 
ring or a coil binder attached to a decorated or padded cover, containing 
“magnetic” pages which have clear plastic sheets attached to them by a 
dry glue. Labels are placed on the albums, which are then shrink- 
wrapped. 

Prior to 1985, MBI imported a majority of its photo albums from Ko- 
rea. Tr. B at 45-46. In October, 1985, antidumping duties of 64.81% 
were imposed against Korean photo albums and magnetic pages. Once 
the duties were imposed, Korean albums were priced out of the market. 
MBI officials visited Taiwan and began importing photo albums from a 
Taiwanese supplier, Three Leaf Stationery Products (“Three Leaf”). 
Tr. B at 96. MBI started purchasing from Perfect Leatherware Com- 
pany in the PRC at around the same time. Tr. B at 45, 98-99. 

The evidence at trial showed that Three Leaf had the production ca- 
pacity to make enough photo album covers to fill MBI’s orders through- 
out the seizure period. Tr. B at 453. The government’s expert witness 
admitted that Three Leaf had adequate cover-making capacity. Tr. B at 
429. After MBI placed its orders in late 1985, Three Leaf increased the 
quality of its magnetic pages and purchased another automatic page- 
making machine in April, 1986. See Pltf. Exh. 7. Three Leaf was thereaf- 
ter able to produce a large number of photo album pages and completed 
photo albums by running the machines around the clock. Tr. A at 
136-138. MBI admits that Three Leaf imported some pages from Korea, 
and that MBI suggested that Three Leaf import some Korean pages if it 
could not meet MBI’s requirements with its own production. Tr. A at 
56-62. Three Leaf was reluctant to do so because the Korean pages cost 
more than its own production. Tr. A at 198. 

MBI imported eight shipments from Three Leaf2 and three from Per- 
fect Leatherware3, a PRC manufacturer. MBI claims that only seven 
percent of the pages it imported from Three Leaf were made in Korea, 


2 Entry Nos. 86-709687-5, 86-709688-8, K-23-4000001-1, K-23-4000003-7, K-23-4000008-6, K-23-4000026-8, 
K-23-4000028-4, and K-23-4000050-8. Plaintiff's Post-Trial Brief, at Schedule A. 


3 Entry Nos. K-23-4000006-0, K-23-4000007-8, and K-23-4000060-7. Plaintiff's Post-Trial Brief, at Schedule A. 
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based on Three Leaf’s production records. The government attempted 
to show that a larger share of the seized albums contained Korean pages; 
however, the government failed to present evidence to support this sup- 
position. 

In early 1986, the Customs Service received reports that a large num- 
ber of Korean photo albums were being transshipped before importa- 
tion to the U.S. in an attempt to avoid antidumping penalties. Without 
otherwise attempting to verify the accuracy of that information or the 
country of origin of MBI’s imports the Customs Service refused to admit 
eleven MBI photo album shipments in late 1986. The Customs Service 
later seized the eleven shipments. The seizures were based on a physical 
test of the photo album pages, preliminary information supplied by a 
competitor company and a “Korea” marking stamped on the three-ring 
binder of some of the albums. Tr. B at 147. Customs also relied on the 
“drastic” shift in the declared country of origin of photo albums to pro- 
ducers which did not, according to “the best knowledge” of Customs’ im- 
port specialists, have the production capacity to make photo albums. Tr. 
B at 150. No Customs agent visited any of the newly exporting factories 
to verify production before the seizures, although a Customs agent did 
visit the Three Leaf plant in 1987, more than a year after the actions 
against MBI were undertaken to verify that Three Leaf was producing 
photo albums. Tr. B at 150, Jt. Exh. 22. 

After the albums were seized, Customs Special Agent Ronald Kellmer 
asked the Customs Office of Regulations and Rulings (“ORR”) to deter- 
mine whether the seized albums should be excluded. Tr. B at 197. Spe- 
cial Agent Kellmer reported to the ORR that the imported albums were 
entirely Korean-made and were only assembled and packaged in Tai- 
wan. Tr. B at 163. Special Agent Kellmer testified that officers of MBI 
had told him that they had ordered and were using parts from Korea. Tr. 
B at 176. He later elaborated that either Mr. Bash or Mr. Leykin of MBI 
had stated to him that complete sets of components had been shipped 
from Korea and then simply assembled and “blister packed” in Taiwan. 
Tr. B at 203. 

Special Agent Kellmer indicated that the basis for his statement was, 
at least in part, contained in Joint Exhibit 15, a set of handwritten notes 
of a meeting of Customs officials with Mr. Leykin, president of MBI, and 
counsel for MBI. Tr. B at 206. No other documentary evidence at trial 
supported Special Agent Kellmer’s testimony. The specific paragraph in 
Joint Exhibit 15 that Special Agent Kellmer referred to as supporting 
his assertion states, “Jn some cases: Korean leafs, rings, and flats are im- 
ported into Taiwan, assembled and then exported to U.S. as [a] Product 
of Taiwan.” Jt. Exh. 15 at 3 (emphasis in original). 

Mr. Leykin testified to his recollection of the meeting described in 
Joint Exhibit 15. He stated that he had explained that MBI had no 
knowledge of any transshipments. The Customs officials had wanted to 
know if he knew about any other manufacturers in Taiwan that made 
albums for export to the United States. Tr. B at 452. When asked by ex- 
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amining counsel about the paragraph referred to in Special Agent 
Kellmer’s testimony, Mr. Leykin testified that “he asked me if I knew 
any assembly operations and I told him I heard of some whereby they 
were importing flats from Korea and assembled them in Taiwan.” Tr. B 
at 453. He then stated that MBI’s Taiwanese supplier, Three Leaf, had 
more than enough capacity to produce flats (i.e. album covers), and that 
he had never heard of Three Leaf importing flats from anywhere. Tr. B. 
at 453. 

The excerpt relied on by the government, when read in context, sup- 
ports Mr. Leykin’s recollection of the meeting more credibly than Spe- 
cial Agent Kellmer’s. Special Agent Kellmer had earlier testified that he 
never knew that Three Leaf could produce album covers. Tr. B at 235. 
The evidence showed that only a fraction of all the imported pages were 
produced in Korea, and only one shipment of three-ring binders was im- 
ported by Three Leaf from Korea. Tr. A at 158. 

The ORR ruled that photo album pages “determine the nature and 
use of the article, and are its essence,” because the binders and covers 
could be used for other purposes. Pltf. Exh. 22, at 2. Based on that con- 
clusion and the flawed assumption that the albums were almost entirely 
Korean-made, the Customs Service concluded that the albums were im- 
properly marked with Taiwan or the PRC as their country of origin. Jd. 
Customs excluded the seized containers. 

MBI officials met with Customs to discuss the seizures. Testimony in- 
dicates that the Customs agents entered the small meeting room with 
their service revolvers clearly visible on their hips. Special Agent 
Kellmer told MBI that the “transshipment” constituted a conspiracy to 
avoid antidumping laws4 and if they did not plead guilty to a count of 
attempting to enter merchandise by means of a false statement, the Cus- 
toms Service “would seize every container and put [MBI] out of busi- 
ness.” Tr. B at 455-456. MBI’s president testified that he knew he would 
be bankrupted if Customs carried out its threat. Tr. B at 24445, Pltf. 
Exh. 33. MBI agreed to produce all the documents requested by Cus- 
toms, and to cooperate in the investigation. Customs then arranged for 
charges to be brought against MBI for entering merchandise by means 
of the false statement that the “magnetic photo albums were manufac- 
tured and imported from Taiwan when in fact such magnetic photo al- 
bums contained components of Korean origin.” Def. Ex. 23. MBI waived 
the indictment and pleaded guilty in U.S. District Court to one count of 
entering merchandise by means of a false statement.5 Def. Exhs. 20-24. 


4 Although the government claims that the change of supply sources constitutes a conspiracy to avoid U.S. 
antidumping duties, it seems to be a thoroughly rational business decision. Companies like MBI scrambled to find alter- 
native suppliers, and Three Leaf, among others, took advantage of the opportunity presented. As noted by the Customs 
Agent who verified Three Leaf’s photo album production, 
(i]t appears that the industry felt months in advance that Korea was in trouble with the U.S. and began entering 
the market or arranging production (as with Leykin) well before the December 16, 1985 imposition of dumping 
duties against Korea. 

Jt. Exh. 15, at 4. 


5 That plea did not specify any of the containers which are the subject of this litigation. 
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MBI protested the seizures and brought suit in this Court after the 
protest was denied. 
DISCUSSION 


Under 19 U.S.C. § 1304, goods must be conspicuously marked with 
their country of origin. 19 U.S.C. § 1304(a) (1992). Additional duties are 
levied if imported items are incorrectly marked, 19 U.S.C. § 1304(f), and 
delivery of the goods can be withheld until they are properly marked, 19 
U.S.C. § 1304(g) (1992). Criminal penalties for intentional concealing of 
proper country of origin marking are provided in 19 U.S.C. § 1304(h) 
(1992). Civil penalties may be assessed under 19 U.S.C. § 1592 (1992) for 
entering merchandise by means of a false statement. 

Defendant, the United States, frames the question before the Court as 
“[w]hether plaintiff has rebutted the presumptively correct finding by 
Customs that the merchandise in issue was not properly marked with 
country of origin.” Def. Brief, at 13. The Court finds that the government 
as well as plaintiff have rebutted the presumption of correctness. 


A. Presumption of Correctness: 

Customs’ determinations of the admissibility of merchandise are 
presumptively valid. United States v. H.M. Young Assoc., Inc.,62 CCPA 
20, C.A.D. 1138, 505 F.2d 721 (1974); 28 U.S.C. § 2639(a)(1) (1992). To 
overcome that presumption, plaintiff must demonstrate that Customs’ 
determination was erroneous. Jarvis Clark Co. v. United States, 2 Fed. 
Cir. (T) 70, 75, 733 F.2d 873, 878 (1984). The conclusion may be errone- 
ous when any subsidiary fact presumed to be correct is disproved. 
United States v. New York Merchandise Co., 58 CCPA 53, C.A.D. 1004, 
435 F.2d 1315, 1318 (1970). 

Based on the information supplied to the ORR by Special Agent 
Kellmer and ORR’s determination that photo album pages are the es- 
sence of a photo album, Customs ruled that the albums were the product 
of Korea. However, plaintiff proved that the information Special Agent 
Kellmer gave to the ORR was incorrect. The fundamental facts underly- 
ing the ORR’s ruling were erroneous. Plaintiff also showed that the 
physical test of magnetic pages could not accurately reveal the country 
of origin of any magnetic page; the government’s suspicion that MBI 
was transshipping Korean albums or pages was never corroborated. 


B. The Jerk Test: 


Customs used two methods to determine the country of origin of the 
albums. First, the albums were visually checked for country of origin 
markings, both on the containers and on the pans that make up the al- 
bums. Next, the Customs agents used the “jerk” test: to test for the dif- 
ferent method for attaching the plastic cover to the magnetic page used 
in Korean pages, an agent jerked down on the plastic sheet covering the 
page. If the sheet came off easily, then according to the test, it was from 
Korea. If not, then the page was assumed to have come from Taiwan: 


[There is a slight difference in the way the pages adheres [sic] to 
the edge. The * * * cellophane on the * * * the Korean page, actually 
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when you peel it over it has a slight resistance but [on] the very edge 
where the paint is there is almost no adhesion and it pops right off 
and its just painted * * * on. On the Taiwanese [page] * * * that we 
knew was from Taiwan, um, the page actually when you got over to 
where the cellophane hit the gold [bead] there was adhesion, like 
there was a glue right on the edge. And this was based on the evi- 
dence that was sent to me by our agents overseas and by my com- 
paring of the albums that I had. They were unopened at the time I 
received them saying Korean and Taiwanese from MBI and there 
was a slight variation. 


Tr. B at 146. 

The Customs Special Agents thus “determined” that the MBI albums 
pages were made in Korea. The jerk test is based not on any scientific 
method, but on tips provided to the Customs Service by a domestic 
manufacturer and on a report based on samples obtained by Customs 
agents. Tr. B at 275-76. Customs agents used as controls sample pages 
from albums marked made in Korea, but were unable to prove that the 
control pages themselves were actually produced in Korea. Tr. B at 318, 
324. Customs never determined whether all Korean pages were made on 
the same type of machine. Tr. B at 309-310. Nor did the government 
show that the Taiwanese control pages were actually made in Taiwan. 
The only affirmative evidence that the samples were made in Taiwan 
was a Customs Headquarters Report based on information provided 
confidentially by a competitor of MBI. Jt. Exh. 11. 

Customs Special Agent Kresock stated flatly that he was unable to dis- 
tinguish pages’ countries of origin. Tr. B at 383-385. The government’s 
expert witness, Sheldon Holson, former president of a domestic photo 
album company, testified that no one could tell what a page’s country of 
origin was unless they knew what machinery was used where. Since ma- 
chinery and techniques are constantly being upgraded, Mr. Holson tes- 
tified, it is virtually impossible to determine what country made what 
pages. Tr. B at 443. Mr. Holson then mistakenly identified the country 
of origin of a sample page. Tr. B at 447. Plaintiffs witnesses corrobo- 
rated Mr. Holson’s testimony that it was impossible to determine the 
country of origin of any page by visual inspection alone. Tr. B at 23. Mr. 
Lee, manager of Three Leaf, testified that Korean and Taiwanese pages 
differed in the relative quality of the duplex board, the color of the gold 
colored powder used to accent the outer edge of the page, the regularity 
and width of the lines of “magnetic” glue on the page. Tr. A at 149. 

The crucial —and fatal — flaw in the jerk test is that it cannot distin- 
guish two pages made on similar machines located in different coun- 
tries. It has the same result on pages made on the same type machine, 
whether it is located in Korea or Taiwan or Singapore. There was even 
evidence that some machines can be converted to make both “Korean- 
style” and “Taiwanese-style” pages. 

Although Customs was able to prove that different types of pages were 
imported in both the control samples they used and in the MBI contain- 
ers, they failed to show that any one page was typical of all pages pro- 
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duced in a certain country. As the government’s expert testified, 
magnetic page characteristics are constantly changing. Based on the 
testimony of its own witness Customs was unfounded in its belief that 
the jerk test could conclusively determine whether the pages in the con- 
tainers imported by MBI were of Korean origin. 


C. The Customs’ Ruling That the Albums Were Products of Korea was 
Incorrect: 

The seizures were based in part on the Customs Service ruling that 
photo album pages “determine the nature and use of the article, and are 
its essence,” because the binders and covers could be used for other pur- 
poses. Plitf. Exh. 22, at 2. This deduction was contradicted by the evi- 
dence. Magnetic pages alone are unsalable as photo albums. Therefore, 
the pages alone cannot determine the nature and use of photo albums. 

The identity of a photo album comes from the combination of its com- 
ponents. Each of the components alone is only marginally salable or un- 
salable compared to a completed album. The cover of the album is what 
differentiates one style photo album from another, and is what “sells” 
the album. The essence of photo albums are the album covers along with 
the pages as each is necessary for its use. 


D. Plaintiff Overcame the Presumption That the Pages Were Made in 
Korea: 

If plaintiff presents a prima facie case, the presumption of correctness 
is overcome and the government has the burden of going forward with 
the evidence. United States v. Edson Keith & Co., 5 Cust. Ct. Appls. 82, 
T.D. 34128 (1914). Plaintiff has proven that the large majority (over 
90%) of the Three Leaf pages were made in Taiwan. The government 
failed to prove that any pages were made in Korea, apart from plaintiff's 
admission that seven percent of the MBI pages were Korean. The gov- 
ernment attempted to show that a majority of the MBI pages were made 
in Korea and that Three Leaf lacked the capacity to produce the quanti- 
ties of album covers and pages needed to fill MBI’s orders. Mr. Holson, 
for example, testified that he doubted that Three Leaf could run its plant 
around the clock, and that his calculations showed Three Leaf could 
only have produced one third the number of pages it shipped to MBI. Tr. 
B at 48. His calculations were based largely on assumptions and esti- 
mates of album sizes and costs, and were therefore conjectural.6 

The manager of the Three Leaf plant, Mr. Ming-Hung (“Oscar”) Lee, 
testified that Three Leaf had shipped a number of albums with Korean 
pages, but that well over half the cost of exported albums was due to la- 
bor and materials from Taiwan. Tr. A at 67, 103. Mr. Lee’s testimony 
was credible and to the point. It was corroborated by other evidence pro- 
duced by MBI. Although Special Agent Kresock did not believe Mr. Lee’, 


6 Mr. Holson’s testimony is self-serving because it was his company which filed the original antidumping petition 
against the Korean producers. The witness therefore has at least a partial interest in the outcome of this case. 


7 Tr. B at 369. Customs Agent Kresock’s credibility was reduced by derogatory statements he made concerning the 
credibility of Southeast Asian businessmen. In Agent Kresock’s words, “I would say I have experience with the 
Taiwanese people or Taiwanese businessmen of a high reluctance to cooperate and provide factual information.” Tr. B 
at 381. Based on the above, the Court perceives a distinct bias in the testimony of Special Agent Kresock. 
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Mr. Lee’s testimony in court was believable. His testimony was directly 
supported by a videotape showing Three Leaf’s manufacturing facilities 
and automated page-making machines. The government did not contro- 
vert the authenticity of the videotape. Mr. Lee’s testimony was corrobo- 
rated by the visual testimony of the videotape as well as other witnesses. 
The government’s most damaging witness’ testimony, Special Agent 
Kellmer, was not similarly supported.8 


E. Plaintiff Overcame the Presumption That the PRC Albums Were 
Produced in Korea: 

Plaintiff successfully overcame the presumption of correctness at- 
taching to the original ruling that the PRC albums were made from Ko- 
rean parts, by showing that the substructure beneath the original 
ruling, and the jerk test which was utilized in an attempt to show the 
origin of the album pages, were defective. Without the jerk test, Cus- 
toms had only the most circumstantial evidence that the albums or 
pages were not actually produced in the PRC. If government witnesses 
could not ascertain the difference between Taiwanese pages and Korean 
pages at trial, the Court fails to see how they could determine that the 
PRC albums contained Korean-produced pages. The government failed 
to carry the burden of proof once the presumption of correctness was 
overcome, and it can no longer exclude the PRC albums. Plaintiffs wit- 
nesses were unimpeached in their assertions that the Perfect Leather- 


ware albums were produced entirely in the PRC. See, S. Stern, Henry & 
Co. v. United States, 64 Cust. Ct. 1, C.D. 3995, 308 F. Supp. 712, 716 
(1970). The Court finds that the Perfect Leatherware albums imported 
by MBI were properly marked as to country of origin. 


F. Substantial Transformation: 

MBI admits that Three Leaf imported a small percentage of the Ko- 
rea-made album pages, but argues that those pages underwent a sub- 
stantial transformation when made into albums using Taiwanese 
covers, binders and labor. The government argues that the albums were 
entirely Korean because it proved at trial that the binders on at least 
some the albums seized were made in Korea. This, coupled with the evi- 
dence that a majority of the imported pages were allegedly made in Ko- 
rea shows, according to their argument, that there was only assembly, 
not substantial transformation in Taiwan. 

Even if the pages were all produced in Korea the albums would be cor- 
rectly marked if they were “substantially transformed” in Taiwan. Sub- 
stantial transformation occurs when articles “lose their identity as such 
and become new articles having * * * a new name, character and use.” 
Koru North America v. United States, 12 CIT 1120, 1126, 701 F. Supp. 
229, 234 (1988) (citing United States v. Gibson-Thomsen Co., 27 CCPA 
267, 270, C.A.D. 98 (1940)), cf. 19 C.F.R. sec. 134.35 (1991). Any Korean 


8 Kellmer’s testimony was inconsistent with his own testimony and with other witnesses. For example, Kellmer testi- 
fied that he relied on Def. Exhs. 5, 6 and 7 to determine that the albums were made in Korea. Tr. B at 212-13. However, 
he later stated that he “disagreed” with each of those documents, and did not rely on them. Tr. B at 215-217. Much of 
Kellmer’s testimony was unsupported speculation, that was disproved by plaintiffs evidence. 
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magnetic pages were substantially transformed in Taiwan and the PRC 
when they were incorporated into photo albums. The name criterion is 
satisfied by the change from magnetic page to photo album. The charac- 
ter of the pages was transformed from refills (the only suitable purpose 
for loose pages) into a fully salable photo album. The use of the pages 
was also transformed from loose refill pages to completed albums suit- 
able for display on a customer’s bookshelf, the primary purpose of a 
photo album. The combination of the various parts (cover, pages, binder 
and label) results in an item having a new identity. See, Carlson Furni- 
ture Industries v. United States, 65 Cust. Ct. 474, C.D. 4126 (1970) 
(Chair parts assembled and fitted together transformed into a new func- 
tional whole). 

Uniroyal, Inc. v. United States, 3 CIT 220, 542 F. Supp. 1026 (1982), 
held that substantial transformation did not occur when shoe uppers 
were stitched to outsoles. The uppers were already “a substantially com- 
plete shoe.” Uniroyal, 3 CIT at 224, 542 F. Supp. at 1029. The uppers 
were the essence of the shoes and did not lose their identity in the final 
manufacturing process. Jd. The facts in this case show that the pages are 
not the essence of the photo albums, and that the pages lost their iden- 
tity when incorporated into the albums. 

Uniroyal also looked at the value added to the item when trans- 
formed. Uniroyal, 3 CIT at 225, 542 F. Supp. at 1029. Three Leaf and 
Perfect Leatherware increased the value of the pages substantially by 
incorporating them into albums. The ORR ruling failed to take into ac- 
count the substantial manufacturing and additional raw materials 
which were added to the albums in Taiwan. Taiwanese labor added ap- 
proximately 45 % to the value of the albums. Def. Exh. 8; Tr. B at 102. 
The process of making the album covers is very labor —and raw mate- 
rial-intensive. The pages were made on automatic machines which re- 
quired less labor to operate than the covers. Tr. A at 95-96. The amount 
of value added supports the conclusion that the photo album pages were 
substantially transformed. 


H. The Guilty Plea: 


MBI was able to show that the guilty plea it entered in a hearing in the 
District Court for the District of New Jersey, was compelled and coerced 
by the actions and statements of the Customs Special Agents who inves- 
tigated and later prosecuted the claim against MBI. Indeed, in the hear- 
ing the District Judge was initially unwilling to accept the plea because 
he felt that it was not being made voluntarily. Def. Exh. 24, at 15-16. 
The Judge’s suspicions were correct; MBI was able to show that the Cus- 
toms agents threatened MBI with bankruptcy if they did not agree to the 
plea, and also made threatening gestures and otherwise comported 
themselves in a threatening manner. Mr. Leykin’s testimony, at trial 
and at a later hearing, about the actions of Customs officials was cred- 
ible and compelling. This pattern of conduct was continued during the 
proceedings before this Court, when the government attorney repeat- 
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edly badgered Mr. Leykin in an attempt to get him to state that he per- 
jured himself when making the guilty plea. 

Although the guilty plea could have arguably been used to collaterally 
estop MBI from claiming that the albums were made in Taiwan,9 the 
guilty plea and transcript of the hearing before District Judge Brotman 
were offered not “as proof of country of origin of particular merchandise 
in this case, but simply as bearing on the creditability of the evidence 
presented on behalf of MBI and its witnesses.” Tr. B at 69. The Court 
has taken Mr. Leykin’s nominally contradictory statements (in widely 
differing contexts) into account and finds that the guilty plea was co- 
erced by the Customs Service, and does not bear on Mr. Leykin’s truth- 
fulness or credibility before this Court. 


CONCLUSION 


Because the facts supporting the ruling that the MBI albums were 
produced in Korea, and because a Customs Service agent and the gov- 
ernment’s expert testified that they could not tell what country the al- 
bum pages were made in based solely on the “jerk” test, the Customs 
Service’s presumption of correctness has been overcome. Plaintiff has 
demonstrated that the album pages were properly marked as to coun- 
tries of origin. 


(Slip Op. 92-96) 
TaiL ACTIVE SPORTSWEAR, PLAINTIFF U. UNITED STATES, DEFENDANT 
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ment of Justice (Nancy M. Frieden, Esq.), for defendant. 


(Decided June 26, 1992) 


[Dismissed. ] 


INTRODUCTION 


NEwmaN, Senior Judge: This action purports to place in issue the 
proper tariff classification and rate of duty under the Harmonized Tariff 
Schedules of the United States (“HTSUS”) for certain men’s wearing 


9 The Court ruled on February 28, 1989 that the government could not amend its answer to include collateral estoppel 
and res judicata defenses, due to delay by the government and unfair prejudice to the plaintiff. 
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apparel imported by plaintiff from Hong Kong and entered in Septem- 
ber 1989 at the port of Miami, Florida. Plaintiff filed administrative pro- 
tests with the District Director of Customs (“Customs”) against the 
liquidation and reliquidation of the subject entry. The protest against 
the liquidation was approved by Customs regarding women’s wearing 
apparel, but the second protest, grounded on Customs’ failure to include 
the men’s wearing apparel in the reliquidation, was denied. See 19 
U.S.C. §§ 1514 and 1515. 

In this suit, judicial review of the denial of plaintiff's protest against 
reliquidation is de novo (28 U.S.C. § 2640(a)(1)), and jurisdiction is 
predicated on 28 U.S.C. § 1581(a). 

Defendant moves to dismiss the action pursuant to CIT Rule 12(b)(1) 
and (5) on the grounds that the merchandise which plaintiff seeks to 
place in issue in this case, certain men’s wearing apparel, was neither 
the subject of the initial administrative protest against liquidation nor 
the challenged reliquidation. Hence, asserts defendant, the jurisdic- 
tional prerequisites are lacking for judicial review of the classification 
and rate of duty assessed on the men’s wearing apparel. Alternatively, 
defendant insists that plaintiff's complaint fails to state a claim upon 
which relief can be granted. 

Defendant’s motion to dismiss is granted. 


THE Facts 


For purposes of the current proceeding, the court makes the following 
findings of fact based essentially on the official record, other documents 
submitted and undisputed facts. 

On September 5, 1989 plaintiff imported through the port of Miami 
certain men’s and women’s wearing apparel under entry No. 
5201-606-0011027-8 (“the entry”). The entry was liquidated on May 
18, 1990. Plaintiff filed protest No. 5201-90-000237 (“the 237 protest”) 
with Customs at the port of Miami on May 25, 1990. Customs insists 
that it received from plaintiff a one page protest contesting only the clas- 
sification and rate of duty assessed on women’s wearing apparel. That 
protest was approved by the District Director on February 28, 1991 and 
Customs reliquidated the entry on March 29, 1991, but the reliquidation 
concerned only the women’s wearing apparel believed by Customs to be 
the only category of merchandise in the entry under protest. 

On May 17, 1991, plaintiff filed a second protest, under No. 
5201-91-100300 (“the 300 protest”), this time contesting the reliquida- 
tion of March 29, 1991 and asserting that Customs had overlooked reli- 
quidation of the entry as to the men’s clothing. In its second protest, 
plaintiff explained, so far as pertinent: 


The importer filed a 2 page protest of the merchandise covered by 
this entry * * *. The first page protested the classification of the 
women’s lined tracksuits. The second page also protested the wom- 
en’s lined tracksuits. This duplication was a mistake as to the sec- 





U.S. COURT OF INTERNATIONAL TRADE 37 


ond page which was to protest the classification of the men’s lined 
tracksuits. 


At no time prior to the 300 protest did plaintiff proffer to Customs an 
amendment of its 237 protest to include the men’s wearing apparel to 
correct the mistake in the allegedly attached duplicative second page. 
See 19 U.S.C. § 1514(c)(1); 19 C.F.R. § 174.14; Pagoda Trading Corp. v. 
United States, 5 Fed. Cir. (T) 10, 804 F. 2d 665 (1986). Nor was the al- 
leged error in the second page brought to Customs’ attention in any 
manner prior to the 300 protest against reliquidation. 

On August 26, 1991 Customs denied the protest against the reliquida- 
tion on the ground that no “page 2” could be found in the file for the 237 
protest. This action, commenced by summons filed on September 12, 
1991, contests the denial of plaintiff's 300 protest against the reliquida- 
tion. 

It further appears that on November 7, 1990 plaintiff filed protest No. 
5201-90-000548 (“the 548 protest”) at the port of Miami regarding an 
entry not involved in this case. In the 548 protest, indisputedly a two- 
page document, the first page referred to women’s wearing apparel, and 
the second page referred to the men’s wearing apparel. Customs ap- 
proved the 548 protest, but on June 14, 1991 Customs import specialist 
Roslyn Haynes, apparently by mistake, reliquidated the entry only as to 
the women’s clothing, apparently overlooking men’s clothing listed on 
the second page of the 548 protest. A second protest was then filed by 
plaintiff seeking reliquidation for the men’s wearing apparel on the sec- 
ond page of the 548 protest. The District Director again reliquidated the 
entry on August 7, 1991, this time including the men’s wearing apparel 
listed on the second page of the 548 protest. 

There is no dispute that the 237 protest covered the women’s wearing 
apparel, that the protest was sustained and that the entry was reli- 
quidated as to the women’s wearing apparel, but not men’s wearing ap- 
parel. In opposition to defendant’s motion, plaintiff offers to prove at an 
evidentiary hearing (and now seeks discovery) that the 237 protest was 
a two page document, that the second page was mistakenly duplicative 
of the first page covering only women’s clothing, and that plaintiff in- 
tended on page 2 to cover the men’s rather than the women’s wearing 
apparel. Further, plaintiff posits that when Ms. Haynes reviewed the 
237 protest in May 1990 she understood what category merchandise 
plaintiff had intended to protest in attaching page 2— apparently on the 
basis of the problems she later encountered with the 548 protest filed in 
November 1990. 

Plaintiff concedes that the men’s wearing apparel was not mentioned 
or listed anywhere in the 237 protest. Nonetheless, plaintiff urges that 
its two page 237 protest “contained enough information that Defendant 
knew Plaintiff's intent” to protest the assessment on the men’s wearing 
apparel. According to plaintiff, when import specialist Haynes reviewed 
the 237 protest filed in May 1990 she understood from the later 548 pro- 
test filed on November 7, 1990 that plaintiff's 237 protest had a second 
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page intended to protest the classification of the men’s wearing apparel. 
Without producing an affidavit or any other evidentiary materials ad- 
dressed to the issue, plaintiff baldly asserts that it has raised an issue of 
material fact for a trial as to Ms. Haynes’ knowledge and understanding 
of plaintiff's intent in the second page of the 237 protest and therefore 
defendant’s motion must be denied. 

Defendant contends that unlike the 548 protest covering both wom- 
en’s and men’s wearing apparel, the 237 protest covered only the wom- 
en’s clothing and contained no second page; and that even if there were a 
duplicative second page covering women’s wearing apparel, as claimed 
by plaintiff, the 237 protest still did not mention men’s wearing apparel. 
Accordingly, defendant argues, Customs’ reliquidation of the subject 
entry regarding only the women’s clothing was correct and its denial of 
plaintiff's protest of May 17, 1991 against the reliquidation was proper. 

The court agrees completely with defendant’s position, and views 
plaintiffs assertions as frivolous. 


DISCUSSION 


“Tt is fundamental that the existence of a jurisdictional predicate is a 
threshold inquiry in which plaintiff bears the burden of proof.” CR In- 
dustries v. United States, 10 CIT 561, 562 (1986), citing McNutt v. Gen- 
eral Motors Acceptance Corp., 298 U.S. 178, 189 (1936). Relying on 19 


U.S.C. § 1514(c)(1), regulating the form and content of protests, defen- 
dant maintains, correctly, that a protest must set forth “distinctly and 
specifically each decision described in subsection (a) (i.e., the classifica- 
tion and rate of duty protested), and “each category of merchandise af- 
fected by each such decision as to which the protest is made.” Id. 
(emphasis added.) See also 19 C.F.R. § 174.13 (protest is required to con- 
tain “a specific description of the merchandise affected by the decision 
as to which protest is made”). Hence, defendant maintains that whether 
or not the protest included the alleged duplicative second page, the only 
classifications, rates of duty and categories of merchandise mentioned 
in the protest pertained solely to women’s wearing apparel, and there- 
fore the court lacks jurisdiction over this action which pertains to men’s 
wearing apparel. 

Pursuant to 19 U.S.C. § 1514(c)(2) and 28 U.S.C. § 1581(a), in order 
for the court to acquire jurisdiction in this case, plaintiff had to file a pro- 
test challenging the classification of men’s wearing apparel in compli- 
ance with the statute and regulations. CR Industries, 10 CIT at 563. 
Plaintiff does not, and fairly may not, dispute that its protest must com- 
ply with the requirements of 19 U.S.C. § 1514(c)(1) and the implement- 
ing regulations in identifying specifically the administrative decisions 
challenged and the category of merchandise in the entry under protest 
affected by such decisions. Rather, plaintiff contends that Customs’ Ms. 
Haynes understood that plaintiff intended that the duplicative second 
page of the 237 protest was to cover the men’s wearing apparel. 

The crux of plaintiff’s problem is that, even assuming arguendo that 
the alleged duplicative second page was attached, the 237 protest simply 
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did not distinctly and specifically set forth men’s wearing apparel as the 
category of merchandise as to which the classification, rate of duty and 
liquidation was protested. Thus, by the express terms of 19 U.S.C. 
§ 1514, the liquidation became final and conclusive regarding the un- 
protested men’s wearing apparel, and the finality of the liquidation as to 
that merchandise was not reopened by the reliquidation of the women’s 
wearing apparel or the filing the second protest against the reliquida- 
tion. Plaintiff attempts to buttress its contention that the men’s wear- 
ing apparel was covered by the second page of the 237 protest by citing 
the well-established and long line of judicial authority that technical 
precision in a protest is not required, and that a protest may be sufficient 
although cryptic, inartistic or poorly drawn in its communication of a 
protestant’s claim. See e.g., A. Giurlani & Bros., Inc. v. United States, 9 
CIT 60 (1985), and cases cited. 

Reliance by plaintiff on Giurlani and cases cited is, under the circum- 
stances presented, truly “grasping at straws.” Plaintiff's problem here 
is not that protest 237 was imprecise, inartistic or inarticulate. On the 
contrary, even assuming that the duplicative second page was attached 
to the 237 protest, filed by plaintiff's experienced counsel and long-time 
practitioner before this court, the protest is quite precise, definitive and 
articulate, but only in respect to challenging the administrative deci- 
sions affecting the women’s wearing apparel as the category of merchan- 
dise under protest. As aptly pointed out by the court in CR Industries, 10 
CIT at 564, “[t]his court is unwilling to vitiate the protest requirements 
mandated by Congress * * * in the guise of endorsing a liberal construc- 
tion of protests.” Jd. and cases cited. 

Plaintiff seeks to embrace by its 237 protest the men’s as well as wom- 
en’s wearing apparel on the theory that Customs understood plaintiff 
had made a mistake on the second page and plaintiff's intention to pro- 
test as to the men’s wearing apparel—a disputed material issue of fact ac- 
cording to plaintiff. However, under the circumstances here, the issues 
raised as to Ms. Haynes’ knowledge as to plaintiff's intent and as to 
whether a duplicative second page was attached to the 237 protest is im- 
material. Hence, the sufficiency of the 237 protest to embrace men’s 
wearing apparel may be disposed of summarily as essentially a question 
of law: whether the 237 protest can be said to fairly apprise Customs of 
an objection to the classification and rate of duty assessed on men’s 
wearing apparel. The court concludes that it does not. There is no possi- 
ble way to read the language of the alleged second page of the 237 protest 
as raising a claim pertaining to men’s wearing apparel. Protest as to 
classification of the women’s wearing apparel does not constitute pro- 
test as to the men’s wearing apparel. 

Concerning whether or not the 237 protest comports with the form 
and content requirements of § 1514(c)(1) and Customs regulations, the 
instant protest speaks for itself. Clearly, that protest fails to meet the 
requirements of the statute for inclusion of the men’s wearing apparel 
in the protest, even assuming that the second page was attached. The re- 
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viewing import specialist’s understanding with regard to what mer- 
chandise plaintiff intended to be covered on the second page is wholly 
immaterial under the circumstances here, and cannot substitute for 
compliance with the statute and Customs regulations regarding the 
form and content of protests. 

In sum, whether or not the duplicative second page was attached to 
the 237 protest, Customs acted properly in reliquidating the entry only 
as to women’s wearing apparel—the only “category of merchandise” 
under protest. The reliquidation and subsequent 300 protest against 
reliquidation could not expand upon the scope of administrative deci- 
sions contested in the initial protest or embrace a different category of 
merchandise in the entry than that covered by the initial protest. More- 
over, the second protest could address only questions arising out of the 
reliquidation of the entry as to the women’s wearing apparel. See 19 
U.S.C. § 1514(d); Computime, Inc. v. United States, 3 Fed. Cir. (T) 175, 
772 F.2d 874 (1985); Audiovox Corp. v. United States, 8 CIT 233, 589 F. 
Supp. 387 (1984), aff'd, 3 Fed. Cir. (T) 168, 764 F.2d 848 (1985); Dornier 
Medical System, Inc. v. United States,14CIT __, Slip Op. 90-99 (Oct. 
4, 1990). 

Finally, the court agrees with defendant, and plaintiff does not dis- 
pute, that neither the statutory provisions for assertion of a “new 
ground” in support of the civil action under 28 U.S.C. § 2638 or for 
amendment of the protest under 19 U.S.C. § 1514(c)(1) and 19 C.F.R. 


§ 174.14 are of any avail to plaintiff. See CR Industries, 10 CIT at 564. 


CONCLUSION 


For the above stated reasons, since plaintiff failed to properly raise 
the issue of the classification and rate of duty assessed on men’s wearing 
apparel by protest, plaintiff is now precluded from raising the claim in 
this action. Accordingly, it is hereby ORDERED that defendant’s motion to 
dismiss is granted, and a final judgment of dismissal is concurrently 
filed herewith. 


(Slip Op. 92-97) 
D&M Watcu Corp., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 83-12-01775, 84-04-00473, 84-07-00986, 
84-08-01117, 84~-11-01567, and 87-10-01015 


MEMORANDUM AND ORDER 
[Award of costs and attorneys’ fees and expenses to the plaintiffs. ] 
(Decided June 26, 1992) 
Irving A. Mandel (Steven R. Sosnov and Jeffrey H. Pfeffer) for the plaintiffs. 


Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, U.S. Department of Jus- 
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tice (James A. Curley); Office of Assistant Chief Counsel, U.S. Customs Service (Edward 
N. Maurer), of counsel, for the defendant. 


AQultiLino, Judge: Final judgment entered in the above-numbered case 
on May 7, 1990 and in 104 other, similar cases between April 1990 
and December 1991 on behalf of various named plaintiff importers, 
including D & M Watch Corp., docketed in this Court of International 
Trade as 83-01-00040-S, 83-04—00548, 83-05-00723, 83-07-00957, 
83-07-00986, 83-07-00988-S, 83-07-01058, 83-08-01243, 83-08- 
01246, 83-09-01287-S, 83-09-01289, 8401-00008, 8401-00128, 
84—03-00424, 84-03-00428, 84-04-00473, 84-06-00848, 84-07-00957, 
84—07-00972, 84-07-00982, 84-07-00986, 84-07-00988, 84—08-01117, 
84-09-01323, 84-11-01567, 84-11-01568, 84-12-01794, 85-01-00058, 
85-02-00162, 85-02-00165, 85-02-00227, 85-03-00368, 85-03-00443, 
85-04—-00501, 85-04-00573, 85-05-00729, 85-07-00996, 85-08-01012, 
85-08-01013, 85-08-01071, 85-08-01073, 85-08-01117, 85-08-01118, 
85-08-01119, 85-09-01156, 85-10-01523, 85-10-01527, 86-04-00440, 
86-04-00441, 86-05-00595, 86-05-00596, 86-06-00768, 86-06-00771, 
86-06-00793, 86-07-00846, 86-07-00847, 86-07-00849, 86-07-00945, 
86-09-01128, 86-09-01209, 86-11-01399, 86-11-01489, 86-12-01505, 
86-12-01506, 86-12-01532, 86—-12-01593, 87-01-00030, 87-01-00052, 
87-01-00078, 87-01-00090, 87-01-00108, 87-02-00180, 87-03-00482, 
87-03-00515, 87-03-00516, 87-03-00521, 87-03-00538, 87-03-00539, 
8708-00862, 87—08-00863, 87-08-00864, 87-08-00865, 87-08-00871, 
87-09-00920, 87-09-00922, 87-09-00967, 87-09-00968, 87-09-00972, 
87-10-01002, 87-10-01003, 87-10-01015, 87-10-01042, 87-11-01072, 
87-12-01151, 87-12-01153, 88-02-00115, 88-02-00146, 88-04—00267, 
88-04—00306, 88-04—00313, 88-05-00371, 88-07-00529, 88-07-00531 
and 88-07-00532. Each of the judgments had been submitted to the 
court upon an agreed statement of facts and provided for reliquidation 
of certain entries listed therein. 

After the Customs Service had refused or failed to reliquidate all such 
entries, the plaintiffs interposed a motion for citation of contempt of 
court and other relief against the defendant. A hearing in conformity 
with CIT Rule 63 was held, and the court thereafter granted in part that 
motion per Slip Op. 92-58, 16CIT__ (April 24, 1992), familiarity with 
which is presumed. Among other points, the court concluded that the 
defendant was indeed in contempt, whereupon the Chief of the New 
York Customs Region’s Residual Liquidation and Protest Branch and 
the defendant and its other officers, employees, agents, servants, sure- 
ties and assigns were ordered to reliquidate within 30 days 


each and every entry listed on the final judgments entered in the 
105 actions enumerated above and not previously reliquidated or 
annotated by the parties as “not stipulable” and which would result 
in lower duties, with any resulting duty differentials to be paid to 
the plaintiffs, together with interest thereon as provided by law 


and then to serve and file a written report of compliance. Jd. at 28-29. 
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I 


On May 26, 1992, the defendant filed such a report, followed by a sup- 
plement on June 5th. They state, among other things: 


1. * * * In accordance with the court’s order of April 24, 1992, the 
New York Region posted bulletin notices of liquidation affecting 
610 of the entries in these 105 stipulated judgments * * *. There 
were 410 entries reliquidated with refunds * * * 

2. The refunds of customs duties on the 410 entries total 
$827,558.25. Interest provided by law amounts to $819,742.05, for 
total refunds of $1,647,300.30. The refund checks for 405 of these 
entries are scheduled to be mailed on or about June 1, 1992. The re- 
maining 5 entries of the 410 with refunds required correction after 
the reliquidation instructions were put into the Service’s computer 
system (“ACS”). The refund checks for these five entries, including 
interest, of approximately $19, 000, are scheduled to be mailed on or 
about June 8, 1992. 


* * * * * * * 


5. Two entries out of the 410 * * * were lost by Customs after the 
Court returned the entries with their corresponding judgments to 
the Customs Service. Bulletin notices of liquidation for these en- 
tries indicate that the importers paid duties in connection with the 
entries. The first of these entries was made by D & M Watch Corp. 


and involved duties of $3,362.12. We have calculated the average re- 
fund being provided on other D & M entries among the 61[0] now 
being acted on. The average refund is 78.14% of the duties paid. Ac- 
cordingly, the Customs Service has reliquidated Entry No. 
82-374135-5 with refund of duties of $2,627.16, that is 78.14% of 
the paid duties. 

6. The second lost entry was one made by Americana Creations 
and involved duties of $4,895.58. We have calculated the average re- 
fund being provided on other Americana Creations entries among 
the 61[0] now being acted on. The average refund is 48.90% of the 
duties paid. Accordingly, the Customs Service has reliquidated En- 
try No. 82-374283-3 with a refund of duties of $2,393.94, that is 
48.90% of the paid duties. 


* * * * * * * 


8. There are various circumstances which resulted in there not 
being any refund to provide in [the 200 other] entries. * * * 


* * * * * * * 


20. * * * For entries processed * * * in any one calendar week, the 
refund checks are issued after the Friday two weeks after the end of 
the processing week. Thus refunds for the entries processed for reli- 
quidation the week of May 11-15, 1992 were mailed approximately 
June 1, 1992. 

21. The interest due on the refunds on two entries in Court No. 
86-07-00849, and in 17 entries in Court No. 83-07-00957 was in- 
correctly computed upon reliquidation. My office has made the nec- 
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essary corrections. The checks for the additional amounts of 
interest are scheduled to be issued on or about June 22, 1992. 


The defendant requested further instructions regarding six entries al- 
legedly involving “exceptional circumstances”. 


A 


A hearing was held on defendant’s report(s) on June 16, 1992, at 
which time the plaintiffs abandoned any claim regarding two of the re- 
maining entries in question. See Tr. at 7-8. As for the other four, the par- 
ties agreed to make refunds on the pro-rata basis described in 
paragraphs 5 and 6, supra. See id. at 14-15. And they have now submit- 
ted a proposed order to effectuate this understanding. 

Otherwise, nothing has been brought to the attention of the court 
tending to indicate that the defendant has not in fact purged itself of 
contempt or that it has not taken steps which will complete purgation 
imminently. 


B 


However, as the 30-day period for compliance was nearing its end, the 
defendant filed a motion Under Rule 60(b) for Relief From the Stipu- 
lated Judgments and to Restore the Cases to the Calendar, accompanied 
by a Motion to Stay Enforcement of t{he] Court’s Order of April 24, 1992 
and a proposed order to show cause. A stay was sought until 20 days after 


decision of the former motion upon a representation, inter alia, that 
“the Government has made a prima facie case for relief under Rule 
60(b), and therefore is likely to prevail” on the following arguments: 


A. The Government would not have agreed to the Stipulated 
Judgments, and could have taken steps to protect its interest, if the 
plaintiffs had not delayed for 19 months and until the court had en- 
tered all the judgments, before bringing its charge of contempt. The 
Government, therefore, should be relieved of these judgments and 
the cases restored to the calendar. 


and 


B. The Stipulated-Judgments should be vacated under Rule 
60(b)(1) or (6) because the Government made a mistake in inter- 
preting the judgment when it agreed to the stipulation. 


At first blush, the court could not conclude that an order to show cause 
was warranted, particularly in the light of the sections of the rule relied 
on by the defendant, to wit: 


On motion of a party or upon its own initiative and upon such 
terms as are just, the court may relieve a party from a final judg- 
ment, order, or proceeding for the following reasons: (1) mistake, 
inadvertence, surprise, or excusable neglect; (2) newly discovered 
evidence which by due diligence could not have been discovered in 
time to move for a new trial or rehearing under Rule 59(b); (3) fraud 
(whether heretofore denominated intrinsic or extrinsic), misrepre- 
sentation, or other misconduct of an adverse party; * * * or (6) any 





CUSTOMS BULLETIN AND DECISIONS, VOL. 26, NO. 30, JULY 22, 1992 


other reason justifying relief from the operation of the judgment. 
The motion shall be made within a reasonable time, and for reasons 
(1), (2), and (3) not more than one year after the judgment, order, or 
proceeding was entered or taken. A motion under this subdivision 
(b) does not affect the finality of a judgment of suspend its opera- 
tion.1 


Nevertheless, at the hearing on June 16th, the defendant indicated a de- 
sire to continue to press its motion, seemingly oblivious to (or disbeliev- 
ing of) the precise lie of these cases. Indeed, following receipt of 
predictable papers in opposition from the plaintiffs and also the hearing, 
the defendant has submitted a reply brief, stating in substantial part: 


The defendant is not barred by the law of the case, res judicata or 
any other doctrine that precludes an issue from being heard by the 
Court. * * * 

The defendant’s right to relief under Rule 60(b) to have the stipu- 
lated judgments vacated is a different claim from their assertion of 
laches that would have barred the charge of contempt. Moreover, 
the circumstances here are extraordinary because we have 105 
judgments. The plaintiffs directly benefited from their delay by 
waiting until all judgments had been entered by the Court. If the 
plaintiffs had acted in a timely manner, the defendant would not 
have entered into all of the stipulated judgments. The delay thus 
caused the defendant extreme hardship from which the plaintiffs 
have benefited. 

The defendant’s Rule 60(b) motion is not moot. Although the 
stipulated judgments have been satisfied, there is no reason why 
the plaintiffs should not be required to return the payments if the 
Court grants the motion. It would be a great injustice to the defen- 
dant if the Court were to find that the motion has become moot be- 
cause the defendant did what the Court ordered it to do, especially 
since the Court took no action to stay enforcement of the judgments 
when requested. * * * 


* * * * * * * 


The defendant’s request for relief from the judgments is not 
barred by bad faith as the plaintiffs argue. There can be no doubt 
that Mr. Ryan acted on advice of counsel when he interpreted the 
judgments as he did. If he acted wrongly, as the Court found, then 
the defendant was mistaken in its interpretation of the judgments. 
There is no legal principle we know of that would bar the defendant 
from relief under Rule 60(b) for a misinterpretation of the judg- 
ments : 


If these are defendant’s perceptions at this time, they do not conjure a 
basis for the relief requested. The record clearly shows, and the court 
found in Slip Op. 92-58, page 10, that “the defendant dictated, if not 
composed, the ultimate terms of the submissions at issue.” Some 62 of 
them were filed with the court during the period March 1990 to April 


1 See Defendant's Brief in Support of its Motion Under Rule 60(b) for Relief From the Stipulated Judgments and to 
Have the Cases Restored to the Calendar, p. 6. 
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1991, with the remainder entered thereafter.2 As stated above, the de- 
fendant cites reasons (1), (2) or (3) of Rule 60(b), but the rule on its face 
precludes relief requested therefore more than one year after entry of 
judgment. Hence, defendant’s motion is time-barred in most of the 
cases. 

On the other hand, the motion is not out of time in the remainder of 
the cases. Moreover, the defendant also presses for relief pursuant to 
subparagraph (6) of the rule, which is not bound to the period of limita- 
tion. However, that provision confers, as the defendant recognizes, 
“broad discretion”3 on the court which may be exercised whenever “ap- 
propriate to accomplish justice”, to quote from Klapprott v. United 
States, 335 U.S. 601, 615 (1949). The defendant also cites Ackermann v. 
United States, 340 U.S. 193, 199 (1950), to the effect that Rule 60(b)(6) is 
properly invoked where there are “extraordinary circumstances”. 
Clearly, they exist in these cases, but just as clearly they are largely the 
fault of the government itself. No exercise of discretion, based on the ex- 
traordinary record at bar, could possibly accomplish justice by shifting 
responsibility from the defendant to the plaintiffs and/or the proceed- 
ings it has fomented. 

In Slip Op. 92-58, pages 27-28, the court referred to “the day when 
‘final’ will actually be what the judicial process intends.” The defendant 
now takes the position that its reliquidation of the entries at issue in 
these cases has not made its motion for relief therefrom moot, but one of 


the reasons advanced just a few weeks ago in support of a stay was: 


* * * (T]f the entries are reliquidated at this time, and the duties re- 
funded with interest, then the stipulated judgments will be satis- 
fied. It is then arguable that the issue raised by the motion under 
Rule 60(b), i.e., whether the Government should be relieved of the 
stipulated judgments, is mou: since the judgments will have been 
satisfied.4 


Furthermore, the defendant attempts to rely on the rule adopted by 
Congress in the Tariff Act of 1930, 19 U.S.C. § 1514(a), that reliquida- 
tion of an entry “shall be final and conclusive upon all persons (includ- 
ing the United States and any officer thereof)”, albeit against the 
plaintiffs.5 But the goal of their cases from the beginning has been reli- 
quidation, not denial thereof, followed by further administrative entan- 
glement of the importers with Customs over issues long settled against 
the Service by the courts. 

In hereby denying defendant’s motion pursuant to CIT Rule 60(b), 
which has raised phenomena called mistake, surprise, neglect, fraud, 
misrepresentation, and other misconduct of an adverse party, the court 
is constrained to recite again for the defendant the definition of con- 
tempt set forth in Slip Op. 92-58 page 19, namely: 


2 Compare the schedule of the cases attached to the defendant’s moving papers. 
Defendant’s Brief, p. 6. 
4 Defendant’s Motion to Stay Enforcement of t{he] Court’s Order of April 24, 1992, pp. 2-3. 
5 See Defendant’s Opposition to [Plaintiffs’] Motion to Amend or Clarify the Order of April 24, 1992, p. 4. 
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Any act which is calculated to embarrass, hinder, or obstruct court 
in administration of justice, or which is calculated to lessen its 
authority or its dignity. Committed by a person who does any act in 
willful contravention of its authority or dignity, or tending to im- 
pede or frustrate the administration of justice, or by one who, being 
under the court’s authority as a party to a proceeding therein, will- 
fully disobeys its lawful orders or fails to comply with an undertak- 
ing which he has given. 


II 


Such phenomena in these cases caused the court in Slip Op. 92-58 to 
grant plaintiffs’ motion for award of costs and attorneys’ fees and ex- 
penses pursuant to the Equal Access to Justice Act (“EAJA”), 28 U.S.C. 
§ 2412. Specifically, the court held that the clear and convincing evi- 
dence on the record of defendant’s breach of faith with the judicial proc- 
ess was the equivalent of bad faith within the meaning of the act, 
thereby entitling the plaintiffs to awards under section 2412(b). 

Consistent with defendant’s suggestion at the time that any amounts 
be determined later, the plaintiffs have now filed an application there- 
fore, and both sides had an opportunity to be heard in open court on 
June 16, 1992. The practice comment to CIT Rule 68, which covers at- 
torneys’ fees and expenses, states that an application shall be substan- 
tially a la Form 15. Plaintiffs’ application is essentially in that format 
and requests $77,625 as fees for their attorneys and $11,553.36 as other 
fees and expenses for a total award of $89,178.36. 


A 
The request for attorneys’ fees is broken down as follows: 
Name 5 Hours ate / Amount 


$4,950.00 
24,525.00 
Pfeffer e 48,150.00 


Irving A. Mandel has appeared in these cases from the beginning as 
plaintiffs’ lead counsel. In addition, he was called as a witness in support 
of the motion for citation of contempt. His testimony on April 7, 1992 
plus his affidavit submitted now in support of plaintiffs’ application 
show that he has some 25 years of broad-based experience in the practice 
of customs law, including employment for a time by the Customs Sec- 
tion of the Justice Department’s Civil Division and also by ajudge of this 
Court of International Trade as a law clerk. 

In his affidavit, Mr. Mandel states that his present practice is to bill 
his clients at $300 per hour, which he characterizes as “a median rate of 
compensation among competitive law firms specializing in customs and 
trade law.” Appended to the affidavit is a copy of one submitted by an 
equally-experienced member of the CIT Bar in National Bonded Ware- 
house Ass’n, Inc. v. United States, CIT No. 87-02-00270, and aimed at 
assisting the court in awarding fees to the plaintiffs’ Miami law firm in 
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that case. The affidavit contains a schedule showing fees for the part- 
ners of $225 per hour as of December 1990. Ten other, senior members 
of the CIT Bar from around the country were called upon to comment on 
that rate. No one opined that it was unreasonable. At least one did re- 
spond that the rate was at or below prevailing rates in New York. 

All of these cases arose out of the New York Customs Region. Mr. 
Mandel’s papers boldly proclaim the existence of his law office at 40 Ex- 
change Place, New York, New York. Hence, the court concludes that 
rates prevailing in this city’s marketplace constitute the appropriate 
benchmark for reasonableness. The Lawyers Almanac 1991, at 169-70 
(Prentice Hall 1991) contains a schedule of billing rates of select law 
firms in New York City, at least one of which has appeared in the Court 
of International Trade. The hourly rates for partners in that firm are 
listed as from $245 to $350. Volume 14, no. 11 of The National Law Jour- 
nal (Nov. 18, 1991) contained a supplement on law-firm billing, setting 
forth a “Sampler on Rates Around the Country”, including New York 
City. The partner rates reported (at p. S4) for one of the surveyed firms 
which also practices before this court are $275-450. 

In the light of such information, particularly when viewed against the 
nature of these extraordinary proceedings, the court concludes that the 
requested rate of $300 per hour for Mr. Mandel is not unreasonable6 and 
should be awarded for the time properly chargeable to them. 

As shown above, the plaintiffs request an award of fees for 16.5 hours 
of Mr. Mandel’s time, which is broken down in a schedule attached to his 
affidavit and subdivided as “Pre-Hearing Time”, “Motion to Amend or 
Clarify”, “Defendant’s Rule 60(b) Motion” and “Defendant’s Compli- 
ance”.7 Each category is properly chargeable. The court has perused 
each entry thereunder and finds each compensable, except for two—one 
on February 8, 1992 and the other on February 17th. Both attribute 31/2 
hours for travel, from Miami to New York City on February 8th and then 
for return on the later date. While it does appear that this roundtrip was 
caused by the refusal of Customs to reliquidate, and the record also indi- 
cates a Florida residence for Mr. Mandel, for purposes of these New York 
proceedings he is a New York lawyer with a New York City law office. 
Ergo, those seven hours of travel time must be disallowed; the plaintiffs 
are thus entitled to an award for 9.5 hours of Mr. Mandel’s time or 
$2,850. 


6 By way of comparison, the court notes that in National Bonded Warehouse Ass’n, Inc. v. United States,14CIT__, 
754 F.Supp. 874 (1990), the plaintiffs’ Miami counsel were awarded an amount equalling some $299 on an hourly basis, 
although that was a successful class action entailing lodestar consideration. 

7 The schedule appears to be a recapitulation of counsel’s daily, apposite activities, whereupon the plaintiffs were 
called upon at the hearing on June 16, 1992 to produce for the court’s consideration original time records. The plaintiffs 
have now filed a document styled Supplement to Application for Fees and Costs, Etc., wherein Mr. Pfeffer attests that 


handwritten time records were prepared contemporaneously as work was pomeese {by him and Messrs. Mandel 


and Ronay] and used as drafts for the computerized records submitted to the Court. After these time records were 
entered into the word processor * * *, the handwritten drafts and the computerized originals were given to me for 
review. Upon completion of my review I personally destroyed the handwritten drafts, as is the ordinary billing 
practice in Mr. Mandel’s office. 


See id., Affidavit of Valerie Baker (June 17, 1992). 
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Steven R. Sosnov, on the other hand, maintains his law office outside 
New York City —in Norristown, Pennsylvania. He has submitted an af- 
fidavit which indicates that his experience as a lawyer is the equal of Mr. 
Mandel’s. In fact, Mr. Sosnov was the successful trial counsel in the un- 
derlying test case Belfont Sales Corp. v. United States, 11 CIT 541, 666 
F.Supp. 1568 (1987), reh’g denied, 12 CIT 916, 698 F.Supp. 916 (1988), 
aff'd, 878 F.2d 1413 (Fed.Cir. 1989), and he has been able hearing attor- 
ney for the plaintiffs now in these proceedings. They request $300 per 
hour on behalf of Mr. Sosnov, which the court concludes is not unreason- 
able under the circumstances already discussed above. 

Also attached to Mr. Sosnov’s affidavit is a schedule of activities and 
time expended on them, subdivided as “All other matters related to 
bringing Petition to Court, Compliance, and Fees”, “Rule 60b Motion 
and Motion for Stay of Proceedings” and “Motion to Amend or Clarify”. 
Each category is properly chargeable to these proceedings. While each 
also appears to bea recapitulation of contemporaneous entries, after the 
hearing on June 16th Mr. Sosnov submitted what appears to be his origi- 
nal Client/ Case Service Record, filled in by hand. The court has re- 
viewed and compared those entries with the printed schedule attached 
to the supporting affidavit and finds the information in order and sup- 
portive of an award to the plaintiffs for 81.75 hours of Mr. Sosnov’s time 
or $24,525. 

Jeffrey H. Pfeffer has provided two affidavits in support of plaintiffs’ 
application for an award of attorneys’ fees on his behalf. They indicate 
that he has been admitted to the practice of law and associated with Mr. 
Mandel since 1986. As shown above, the plaintiffs request $300 per hour 
of Mr. Pfeffer’s time in these proceedings upon representations that 
that has been his billing rate since January 1, 1992. 

The record reflects, and the court has observed, Mr. Pfeffer’s integral 
role in these proceedings, but it does not reflect standing or experience 
the equal of Mr. Mandel’s or of Mr. Sosnov’s. While that status may well 
be achieved some day, it would be unreasonable for the court to hold that 
it has been reached herein. Of course, this is not to hold that any award 
to the plaintiffs on Mr. Pfeffer’s behalf would be unreasonable, only that 
$300 an hour is out of the question. On its part, the defendant argues 
that “plaintiffs [sic] own proofs * * * show Mr. Pfeffer’s hourly rate 
should not exceed $145.00.”8 This is at least true for an “intermediate- 
level associate” in the Miami law firm in December 1990. But that same 
firm apparently was billing as much as $195 per hour for work done by 
associates.9 As for the two law firms located in New York City, where 
Mr. Pfeffer practices, and to which the court looked via references in 
The Lawyers Almanac and The National Law Journal, the former re- 
veals rates for associates of from $105 to $240, while the latter report- 
edly billed time for such younger attorneys from a low of $105 to a high 
of $270 an hour. If these figures accurately reflect the determinative 


8 Defendant’s Supplemental Opposition to Plaintiff's Application for Attorneys Fees and Expenses, p. 2. 


See Plaintiffs’ Application for Fees and Other Expenses Pursuant to the Order of Court in Slip Op. 92-58 and 
USCIT Rule 68, exhibit 5-A, tenth page. 
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marketplace, and the court has no reason to doubt that they do, they 
show an approximate $15 per-year-of-experience increment, based ona 
denominator of ten. Multiplying Mr. Pfeffer’s years at the Bar by this 
increment and adding it to the foregoing beginning number lead the 
court to conclude that $195 is not an unreasonable hourly rate for him 
under the circumstances at hand. 

As explained, supra note 7, the time records presently in existence for 
Mr. Mandel and his employees bear the imprint of the ubiquitous com- 
puter word processor. It has produced sheets for Mr. Pfeffer subdivided 
“Pre-Hearing and Hearing Time”, “Defendant’s Rule 60(b) Motion and 
Motion to Stay”, “Defendant’s Report of Compliance” and “Application 
for Attorney’s Fees”. Each category is properly chargeable. The court 
has perused each entry thereunder and finds each compensable. Each 
accounts acceptably for time spent on or in these extraordinary proceed- 
ings. However, contrary to plaintiffs’ total count of 160.5 hours, the 
court finds that the entries add up to 165.0. The plaintiffs are entitled to 
an award for that much time, at the rate of $195, for total of $32,175. 

To summarize then the foregoing discussion, the plaintiffs are hereby 
awarded $59,550 as reasonable fees on behalf of their attorneys. 


B 


Plaintiff's application breaks down the $11,553.36 claimed as other 
fees and expenses as follows: 
Stephen J. Ronay $11,062.50 
Cost of transcript 410.80 
Federal Express 22.00 
Federal Express 15.56 
Per diem witness, Lawrence Ryan 42.50 


On their face, the transcript of the hearing on plaintiffs’ motion for 
citation of contempt and the fee they tendered adverse government wit- 
ness Ryan are taxable costs within the meaning of 28 U.S.C. § 1920 
which are thus hereby awarded pursuant to EAJA, 28 U.S.C. § 2412(a). 

As for the Federal Express listings, plaintiffs’ voluminous supporting 
papers are nevertheless devoid of any explanation thereof. Their re- 
quest for reimbursement must therefore be denied. 

The sum requested as an expense on behalf of Mr. Ronay was arrived 
at by multiplying $150 times 73.75 hours. Plaintiffs’ application con- 
tains a schedule of activities and time expended on them, subdivided as 
“Defendant’s Compliance”, “Defendant’s Rule 60(b) Motion” and “Pre- 
Hearing and Hearing Time”. Each category is properly chargeable to 
these proceedings. The court has perused each entry thereunder and 
finds that each accounts acceptably for time spent on or in these extraor- 
dinary proceedings. Moreover, they total the number of hours claimed. 

The record shows that, although Mr. Ronay is not a lawyer, his experi- 
ence in matters involving Customs, commencing more than 25 years ago 
as an employee of the Service, is the equal of that of Messrs. Mandel and 
Sosnov. Indeed, attached to defendant’s supplemental papers in opposi- 
tion is a 41/2-page single-spaced Customs Position Description for a 
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“Paralegal Specialist” of Mr. Ronay’s seniority. In short, there is no 
doubt about the nature or actuality of Mr. Ronay’s involvement in these 
proceedings, nor is there any doubt that Mr. Ronay is and has been an 
employee of Mr. Mandel, thereby making plaintiffs’ application as to 
him one for reimbursement. 

This distinction is critical to any recovery. In Slip Op. 92-58, the court 
admonished the plaintiffs that award of reasonable attorneys’ expenses 
under EAJA would be held strictly to the dictates of the rules, citing, 
among other cases, Bonanza Trucking Corp. v. United States, 11 CIT 
436, 664 F.Supp. 1453, and 11 CIT 489, 669 F.Supp. 430 (1987). The 
plaintiffs should have considered the following discussion by the court 
concerning reimbursement of paralegal time in cases like these. To 
quote at length: 


Th[at] question * * * has been dealt with by other courts in at 
least three different ways. At one extreme, some courts have 
strictly construed attorney-fee provisions to allow only lawyers to 
be compensated. See, e.g., CTS Corporation v. Electro Materials 
Corp. of America, 476 F.Supp. 144, 145 (S.D.N.Y. 1979); Grendel’s 
Den, Inc. v. Larkin, 582 F.Supp. 1220, 1229 (D.Mass.), modified on 
other grounds, 749 F.2d 945 (1st Cir. 1984). On the other side, some 
courts have permitted such fees at the rates at which the clients 
were billed. See, e.g., Louis v. Nelson, 646 F.Supp. 1300, 1320-21 
(S.D.Fla. 1986); Burt v. Heckler, 593 F.Supp. 1125, 1133 (D.N.WJ. 
1984); Hoopa Valley Tribe v. Watt, 569 F.Supp. 948, 947 (N.D.Cal. 
1983). Finally, some courts award amounts commensurate with the 
law-firm rate of pay to the law clerk. See, e.g., American Academy of 
Pediatrics v. Heckler, 580 F.Supp. 436, 440 (D.D.C. 1984), modified 
on other grounds, 594 F.Supp. 69; Ashton v. Pierce, 580 F.Supp. 
440, 443 (D.D.C. 1984). 

This third approach seems most in line with the congressional in- 
tent that the 

ceiling on attorney fees relates only to compensation of lawyers 
or agents (e.g., accountants themselves). It does not include 
their overhead expenses or other costs connected with their 
representation of a particular interest in a proceeding. 
H.R.Rep. No. 1418, 96th Cong., 2d Sess. 15 (1980). 


The court in Ashton concluded, for example, that “[t]o award ‘fees’ 
for law clerk and paralegal time at hourly charges billed to clients 
would, in effect, be to compensate those firms both for overhead and 
profit”. 580 F.Supp. at 443. It found “that the appropriate means of 
compensation for law clerk and paralegal time is to treat this class 
of personnel as an expense covering ‘study’ and ‘analysis’”. Id. 
While Congress may not have precisely contemplated law-clerk re- 
search in defining “fees and other expenses” in EAJA, the chosen 
definition is broad enough to cover such work. 

In deciding to take the third approach in the interests of economy 
and of fairness, this court cannot determine from plaintiffs appli- 


cation what the rate of compensation to [the] law-clerk * * * was 
* * 
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11 CIT at 444-45, 664 F.Supp. at 1459-60. In the end, the plaintiff Bo- 
nanza Trucking Corp. was awarded $11.11 per hour based on acceptable 
proof of payment of that rate in lieu of an original prayer for $75 an hour. 
Compare id. with 11 CIT at 490, 669 F. Supp. at 431. 

In his original affidavit in the cases at bar, sworn to June 12, 1992, Mr. 
Ronay states (at para. 3): 


* * * My fee for these services would be $11,062.50 at the $150.00 
per hour rate I customarily receive. 


In his supplemental affidavit, submitted after the hearing on June 16, 
1992 at which the defendant objected to award of the foregoing, re- 
quested amount, the affiant answers: 


I have personal knowledge that my hourly rate which is billed to 
clients of Irving Mandel is $300 per hour for matters received after 
January 1, 1992. I also have personal knowledge that clients billed 
at the $300.00 hourly rate have paid this amount to Mr. Mandel. 


This may be, but, as the defendant now responds, “there is nothing to 
support that claim other than the affidavits.”10 And the court concludes 
that they are not sufficient to justify an award on behalf of Mr. Ronay, 
notwithstanding the fact that the cause of his involvement was defen- 
dant’s contempt of court, for an acceptable basis upon which to calculate 
reasonable reimbursement for the plaintiffs is lacking. The court is 


therefore constrained to deny their application as to him, albeit with a 
reminder that fees for attorneys once were considered more than ade- 
quatel1 to also compensate all who work for them in the pursuit of jus- 
tice. 


Ill 


Again, with the conclusion of that pursuit still the goal in these cases, 
supplemental orders in addition to and accordance with this memoran- 
dum and order will issue. The Clerk of the Court shall return the origi- 
nal Client/Case Service Record to Steven R. Sosnov. 


D&M Watcu Corp., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 83-12-01775 


ORDER 


AQuliLino, Judge: The plaintiffs in the above-encaptioned case and 104 
other, similar cases docketed in this Court of International Trade as 
83-01-00040-S, 83-04-00548, 83-05-00723, 83-07-00957, 83- 
07-00986, 83-07-00988-S, 83-07-01058, 83-08-01243, 83-08-01246, 


10 efendant’s Supplemental Opposition to Plaintiff's Application for Attorneys Fees and Expenses, p. 1 


This can be especially true when they represent sizeable shares of monetary recoveries. It is also true that receipt or 
expectation of such contingent fees do not preclude awards under 28 U.S.C. § 2412(b), which, as the court pointed out in 
Slip Op. 92-58, page 26, are “punitive”, quoting Lear Siegler, Inc., Energy Prods. Div. v. Lehman, 842 F.2d 1102, 1107 
(9th Cir. 1988). 
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83-09-01287-S, 83-09-01289, 84-01-00008, 84—01-00128, 84—03- 
00424, 8403-00428, 8404-00473, 8406-00848, 84-07-00957, 
8407-00972, 84-07-00982, 84-07-00986, 84-07-00988, 84-08-01117, 
84—09-01323, 84-11-01567, 84-11-01568, 84-12-01794, 85-01-00058, 
85-02-00162, 85-02-00165, 85-02-00227, 85-03-00368, 85-03-00443, 
85-04-00501, 85-04—00573, 85-05-00729, 85-07-00996, 85-08-01012, 
85-08-01013, 85-08-01071, 85-08-01073, 85-08-01117, 85-08-01118, 
85-08-01119, 85-09-01156, 85-10-01523, 85-10-01527, 86-04-00440, 
86-04-00441, 86-05-00595, 86-05-00596, 86-06-00768, 86-06-00771, 
86-06-00793, 86-07-00846, 86-07-00847, 86-07-00849, 86-07-00945, 
86-09-01128, 86-09-01209, 86-11-01399, 86-11-01489, 86-12-01505, 
86-12-01506, 86-12-01532, 86-12-01593, 87-01-00030, 87-01-00052, 
87-01-00078, 87-01-00090, 87-01-00108, 87-02-00180, 87-03-00482, 
87-03-00515, 87-03-00516, 87-03-00521, 87-03-00538, 87-03-00539, 
87-08-00862, 87-08-00863, 87-08-00864, 87-08-00865, 87-08-00871, 
8709-00920, 87-09-00922, 87-09-00967, 87-09-00968, 87—-09-00972, 
87-10-01002, 87-10-01003, 87-10-01015, 87-10-01042, 87-11-01072, 
87-12-01151, 87-12-01153, 88-02-00115, 88-02-00146, 88-04-00267, 
88-04—00306, 88-04-00313, 88-05-00371, 88-07-00529, 88-07-00531 
and 88-0700532 having made a motion for a citation of contempt and 
other relief against the defendant in conjunction with its noncompli- 
ance with the final judgments entered therein; and the court having 
granted the motion in part per Slip Op. 92-58, 16 CIT _ (April 24, 
1992); and the court in Slip Op. 92-58 having ordered the Chief of the 
Residual Liquidation and Protest Branch of the New York Customs Re- 
gion and the defendant and its other officers, employees, agents, ser- 
vants, sureties and assigns to reliquidate within 30 days each and every 
entry listed on the final judgments entered in the 105 actions and not 
previously reliquidated or annotated by the parties as “not stipulable” 
and which would result in lower duties, with any resulting duty differen- 
tials to be paid to the plaintiffs, together with interest thereon as pro- 
vided by law; and the court having further ordered the defendant to filea 
written report of its compliance with Slip Op. 92-58 by the end of the 
30-day period; and the court having further granted the plaintiffs leave 
to file application(s) in conformity with Slip Op. 9258 for award of costs 
and reasonable attorneys’ fees and expenses; and the defendant having 
filed on May 26, 1992 a Report of Compliance With the Order of April 24, 
1992, as supplemented on June 5, 1992; and the court having held a 
hearing on June 16, 1992 on defendant’s compliance with Slip Op. 92-58 
and also on plaintiffs’ application for award of costs and reasonable at- 
torneys’ fees and expenses; and the court, after due deliberation, having 
rendered a decision on matters raised at the hearing; Now, therefore, in 
conformity with said decision, it is 

ORDERED that defendant’s Motion Under Rule 60(b) for Relief From 
the Stipulated Judgments and to Restore the Cases to the Calendar be, 
and it hereby is, denied; and it is further 
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ORDERED that plaintiffs’ Motion to Amend or Clarify the Order of April 
24, 1992 be, and it hereby is, denied; and it is further 

ORDERED that plaintiffs’ Application for Fees and Other Expenses 
Pursuant to the Order of Court in Slip Op. 92-58 and USCIT Rule 68 be, 
and it hereby is, granted to the extent that the plaintiffs in the above- 
numbered cases recover against the defendant $453.30 in costs and 
$59,550 as reasonable fees on behalf of their attorneys. 


D&M Watcu Corp., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 84-04-00473 


ORDER 


AQuliLino, Judge: The plaintiffs in the above-encaptioned case and 104 
other cases similarly situated having made a motion for a citation of con- 
tempt and other relief against the defendant in conjunction with its 
noncompliance with the final judgments entered therein; and the court 
having granted the motion in part per Slip Op.92-58,16CIT _ (April 


24, 1992); and the court in Slip Op. 92-58 having ordered the Chief of the 
Residual Liquidation and Protest Branch of the New York Customs Re- 
gion and the defendant and its other officers, employees, agents, ser- 
vants, sureties and assigns to reliquidate within 30 days each and every 
entry listed on the final judgments entered in the 105 actions and not 
previously reliquidated or annotated by the parties as “not stipulable” 
and which would result in lower duties, with any resulting duty differen- 
tials to be paid to the plaintiffs, together with interest thereon as pro- 
vided by law; and the court having further ordered the defendant to filea 
written report of its compliance with Slip Op. 92-58 by the end of the 
30-day period; and the defendant having filed on May 26, 1992 a Report 
of Compliance With the Order of April 24, 1992, as supplemented on 
June 5, 1992; and the court having held a hearing on June 16, 1992 on 
defendant’s compliance with Slip Op. 92-58, at which the parties 
reached certain understandings; Now, therefore, pursuant to said un- 
derstandings, it is hereby 

ORDERED that the defendant reliquidate entry number 
4701-83-149097-3 in the above-encaptioned case by first calculating 
the average duty refund for other entries from among the 410 entries 
reliquidated pursuant to Slip Op. 92-58 on behalf of the above-named 
plaintiff importer and then applying that derived percentage to the 
liquidated duties on the aforesaid entry; and it is further hereby 

ORDERED that, within 30 days of the date of this order, the defendant 
transmit the duty refund on the aforesaid entry, together with interest 
thereon as provided by law, to the plaintiff and file with the court and 





54 CUSTOMS BULLETIN AND DECISIONS, VOL. 26, NO. 30, JULY 22, 1992 


serve upon the plaintiff written confirmation thereof; and it is further 
hereby 

ORDERED that, upon receipt of the duty refund and interest on the 
aforesaid entry, the plaintiff file with the court and serve upon the de- 
fendant written acknowledgment thereof. 


Dynamic Supp y Co., INc., PLAINTIFF uv. UNITED STATES, DEFENDANT 
Court No. 84-07-00986 


ORDER 


AQuliLino, Judge: The plaintiffs in the above-encaptioned case and 104 
other cases similarly situated having made a motion for a citation of con- 
tempt and other relief against the defendant in conjunction with its 
noncompliance with the final judgments entered therein; and the court 
having granted the motion in part per Slip Op. 92-58, 16CIT__ (April 
24, 1992); and the court in Slip Op. 92-58 having ordered the Chief of the 
Residual Liquidation and Protest Branch of the New York Customs Re- 
gion and the defendant and its other officers, employees, agents, ser- 
vants, sureties and assigns to reliquidate within 30 days each and every 
entry listed on the final judgments entered in the 105 actions and not 
previously reliquidated or annotated by the parties as “not stipulable” 
and which would result in lower duties, with any resulting duty differen- 
tials to be paid to the plaintiffs, together with interest thereon as pro- 
vided by law; and the court having further ordered the defendant to file a 
written report of its compliance with Slip Op. 92-58 by the end of the 
30-day period; and the defendant having filed on May 26, 1992 a Report 
of Compliance With the Order of April 24, 1992, as supplemented on 
June 5, 1992; and the court having held a hearing on June 16, 1992 on 
defendant’s compliance with Slip Op. 92-58, at which the parties 
reached certain understandings; Now, therefore, pursuant to said un- 
derstandings, it is hereby 

ORDERED that the defendant  reliquidate entry number 
4701-81-533084-2 in the above-encaptioned case by first calculating 
the average duty refund for other entries from among the 410 entries 
reliquidated pursuant to Slip Op. 92-58 on behalf of the above-named 
plaintiff importer and then applying that derived percentage to the 
liquidated duties on the aforesaid entry; and it is further hereby 

ORDERED that, within 30 days of the date of this order, the defendant 
transmit the duty refund on the aforesaid entry, together with interest 
thereon as provided by law, to the plaintiff and file with the court and 
serve upon the plaintiff written confirmation thereof; and it is further 
hereby 

ORDERED that, upon receipt of the duty refund and interest on the 
aforesaid entry, the plaintiff file with the court and serve upon the de- 
fendant written acknowledgment thereof. 
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AMERICANA CREATIONS, PLAINTIFF Uv. UNITED STATES, DEFENDANT 
Court No. 84—-08-01117 


ORDER 


AQuILINO, Judge: The plaintiffs in the above-encaptioned case and 104 
other cases similarly situated having made a motion for a citation of con- 
tempt and other relief against the defendant in conjunction with its 
noncompliance with the final judgments entered therein; and the court 
having granted the motion in part per Slip Op. 92-58, 16CIT__ (April 
24, 1992); and the court in Slip Op. 92-58 having ordered the Chief of the 
Residual Liquidation and Protest Branch of the New York Customs Re- 
gion and the defendant and its other officers, employees, agents, ser- 
vants, sureties and assigns to reliquidate within 30 days each and every 
entry listed on the final judgments entered in the 105 actions and not 
previously reliquidated or annotated by the parties as “not stipulable” 
and which would result in lower duties, with any resulting duty differen- 
tials to be paid to the plaintiffs, together with interest thereon as pro- 
vided by law; and the court having further ordered the defendant to filea 
written report of its compliance with Slip Op. 92-58 by the end of the 
30-day period; and the defendant having filed on May 26, 1992 a Report 
of Compliance With the Order of April 24, 1992, as supplemented on 
June 5, 1992; and the court having held a hearing on June 16, 1992 on 
defendant’s compliance with Slip Op. 92-58, at which the parties 
reached certain understandings; Now, therefore, pursuant to said un- 
derstandings, it is hereby 

ORDERED that the defendant reliquidate entry number 4701-81- 
533972-0 in the above-encaptioned case by first calculating the average 
duty refund for other entries from among the 410 entries reliquidated 
pursuant to Slip Op. 92-58 on behalf of the above-named plaintiff im- 
porter and then applying that derived percentage to the liquidated du- 
ties on the aforesaid entry; and it is further hereby 

ORDERED that, within 30 days of the date of this order, the defendant 
transmit the duty refund on the aforesaid entry, together with interest 
thereon as provided by law, to the plaintiff and file with the court and 
serve upon the plaintiff written confirmation thereof; and it is further 
hereby 

ORDERED that, upon receipt of the duty refund and interest on the 
aforesaid entry, the plaintiff file with the court and serve upon the de- 
fendant written acknowledgment thereof. 
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TIME ELECTRONICS CorP., PLAINTIFF Uv. UNITED STATES, DEFENDANT 
Court No. 84-11-01567 


ORDER 


AQulILino, Judge: The plaintiffs in the above-encaptioned case and 104 
other cases similarly situated having made a motion for a citation of con- 
tempt and other relief against the defendant in conjunction with its 
noncompliance with the final judgments entered therein; and the court 
having granted the motion in part per Slip Op.92-58,16CIT__ (April 
24, 1992); and the court in Slip Op. 92-58 having ordered the Chief of the 
Residual Liquidation and Protest Branch of the New York Customs Re- 
gion and the defendant and its other officers, employees, agents, ser- 
vants, sureties and assigns to reliquidate within 30 days each and every 
entry listed on the final judgments entered in the 105 actions and not 
previously reliquidated or annotated by the parties as “not stipulable” 
and which would result in lower duties, with any resulting duty differen- 
tials to be paid to the plaintiffs, together with interest thereon as pro- 
vided by law; and the court having further ordered the defendant to file a 
written report of its compliance with Slip Op. 92-58 by the end of the 
30-day period; and the defendant having filed on May 26, 1992 a Report 
of Compliance With the Order of April 24, 1992, as supplemented on 
June 5, 1992; and the court having held a hearing on June 16, 1992 on 
defendant’s compliance with Slip Op. 92-58, at which the parties 
reached certain understandings; Now, therefore, pursuant to said un- 
derstandings, it is hereby 

ORDERED that the defendant reliquidate entry number 4701-80- 
497273-0 in the above-encaptioned case by first calculating the average 
duty refund for other entries from among the 410 entries reliquidated 
pursuant to Slip Op. 92-58 on behalf of the above-named plaintiff im- 
porter and then applying that derived percentage to the liquidated du- 
ties on the aforesaid entry; and it is further hereby 

ORDERED that, within 30 days of the date of this order, the defendant 
transmit the duty refund on the aforesaid entry, together with interest 
thereon as provided by law, to the plaintiff and file with the court and 
serve upon the plaintiff written confirmation thereof: and it is further 
hereby 

ORDERED that, upon receipt of the duty refund and interest on the 
aforesaid entry, the plaintiff file with the court and serve upon the de- 
fendant written acknowledgment thereof; and it is further hereby 

ORDERED that the defendant not reliquidate entries 4701-82- 
175882-7 and 4701-82-375882-7 in the above-encaptioned case. 





U.S. COURT OF INTERNATIONAL TRADE 57 


LIBERTY INTERNATIONAL TRADING, PLAINTIFF Vv. UNITED STATES, DEFENDANT 
Court No. 87-10-01015 


ORDER 


AQuILINO, Judge: The plaintiffs in the above-encaptioned case and 104 
other cases similarly situated having made a motion for a citation of con- 
tempt and other relief against the defendant in conjunction with its 
noncompliance with the final judgments entered therein; and the court 
having granted the motion in part per Slip Op.92-58,16CIT__ (April 
24, 1992); and the court in Slip Op. 92-58 having ordered the Chief of the 
Residual Liquidation and Protest Branch of the New York Customs Re- 
gion and the defendant and its other officers, employees, agents, ser- 
vants, sureties and assigns to reliquidate within 30 days each and every 
entry listed on the final judgments entered in the 105 actions and not 
previously reliquidated or annotated by the parties as “not stipulable” 
and which would result in lower duties, with any resulting duty differen- 
tials to be paid to the plaintiffs, together with interest thereon as pro- 
vided by law; and the court having further ordered the defendant to filea 
written report of its compliance with Slip Op. 92-58 by the end of the 
30-day period; and the defendant having filed on May 26, 1992 a Report 
of Compliance With the Order of April 24, 1992, as supplemented on 
June 5, 1992; and the court having held a hearing on June 16, 1992 on 


defendant’s compliance with Slip Op. 92-58, at which the parties 
reached certain understandings; Now, therefore, pursuant to said un- 
derstandings, it is hereby 

ORDERED that the defendant not reliquidate entry 4701-86-549087-1 
in the above-encaptioned case. 
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